CITY OF MARYSVILLE AGENDA BILL

EXECUTIVE SUMMARY FOR ACTION

CITY COUNCIL MEETING DATE: 2/9/2015

AGENDA ITEM:
Amendment to Construction & Maintenance Agreement with BNSF Railway
State Avenue 116" Street NE to 136™ Street NE Corridor Improvements

PREPARED BY: : DIR]/;)CTOR APPROVAL:
Patrick Gruenhagen, Project Manager P /%/u/
DEPARTMENT: L

Public Works - Engineering

ATTACHMENTS:

e Agreement Amendment
e Underlying 2001 Construction & Maintenance Agreement

BUDGET CODE: AMOUNT:
30500030.563000 R1404 $422,024.00
SUMMARY:

The City’s State Avenue 116th Street NE to 136th Street NE project is scheduled to be advertised for
construction this spring. In conjunction with the planned road widening — from the existing three
lane configuration to five — the project has brought about the need for corresponding improvements
at the “Arlington Spur” railroad crossing of State Avenue. This work, to be undertaken by BNSF
Railway Company (“BNSF”), involves widening of the existing concrete crossing surface and
installation of new warning signals — one each for vehicles and pedestrians — along the east side
of the roadway.

Before work can begin, the City and BNSF must enter into an agreement to establish the framework
for planned construction activities at and adjacent to the crossing. That agreement has taken the
form of an Amendment to a prior agreement between the City and BNSF, and both documents are
enclosed herein. In light of the fact that this represents a continuation and “second phase” of past
improvements at the crossing, completed in 2007, the City and BNSF recognized this to be the most
efficient means of memorializing and administering the new work. (versus drafting and entering
into a completely new and separate agreement)

It is estimated by BNSF that the work to construct the needed improvements will be in the amount of
$372,024.00. Staff is requesting a management reserve of $50,000.00 to cover any potential
increased costs associated with construction. The City will be responsible to reimburse BNSF actual
construction costs which could be above or below the estimate.

RECOMMENDED ACTION:

Staff recommends that Council authorize the Mayor to sign and execute the enclosed Amendment
in the amount of $372,024.00 with BNSF Railway Company with a management reserve of
$50,000 — for a total authorization of $422,024.00.
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CONSTRUCTION AND MAINTENANCE AGREEMENT AMENDMENT

BF10006995, A-1-BF16808
Mile Post 0.17

Line Segment 406

U.S. DOT Number 092077P
Bellingham Subdivision

THIS CONSTRUCTION AGREEMENT AMENDMENT (hereinafter called, “Agreement”), executed to
be effective as of , 2015 is an amendment to agreement BF16808 originally dated February 16,
2001 (the “Agreement”), by and between the City of Marysville, a Political Subdivision of the State of Washington,
(hereinafter called, "AGENCY"), and BNSF RAILWAY COMPANY, a Delaware Corporation (hereinafter called,
"RAILROAD");

This Amendment to the original agreement is written to allow for the updated plans to widen the State
Avenue at-grade crossing in Marysville, Washington. The following are changes to Agreement:

ARTICLE 1
The following paragraph is hereby added at the end of Article 1 Section 1:

1. Prior to commencing any work on BNSF’s property or right-of-way, BNSF will grant to Agency, its
successors and assigns, an easement (hereinafter called, the “Easement”), to enter upon and use that portion of
BNSF’s right-of-way as is necessary to construct, use, and maintain the crossing for roadway purposes, substantially
in the form of Exhibit B attached to this Agreement. Agency must pay BNSF the sum of Seventy Four Thousand
One Hundred Forty Eight and No/100 Dollars ($74,148.00) as compensation for the Easement within thirty (30)
days of issuing a Notice to Proceed pursuant to Article 111, Section 16 of this Agreement. If Agency fails to pay
BNSF within the thirty day time period set forth in the preceding sentence, BNSF may stop construction of the
Project until full payment is received by BNSF.

Section 2(b) is hereby deleted in its entirety and replaced with the following:
2.(b) Extend east side of State Avenue crossing 168 feet for two additional vehicular lanes and for pedestrian
crossing surface with a new concrete and rubber crossing surface;

Section 2(c) is hereby deleted in its entirety and replaced with the following:
2. (¢) Remove and replace existing cantilever on east side of roadway with new cantilever signal and add new

pedestrian signals;

Section 2(d) is hereby deleted in its entirety and replaced with the following:
2. (d) Provide at Agency’s expense flagging and/or track protection as determined by the Roadmaster;

The following is hereby added to Article 1:

6. After installation of the new crossing surface is completed, the Railroad will maintain, at its own cost and
expense, the crossing surface, against normal wear and tear, in a satisfactory manner for the expected life of the
crossing surface. Notwithstanding the preceding sentence, the Railroad shall be entitled to receive any contribution

toward the cost of such maintenance made available by reason of any existing or future laws, ordinances,
regulations, orders, grants, or other means or sources.

ARTICLE 11

1 Form 0104 Rev. 10/04/05
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first

above written.

BNSF RAILWAY COMPANY

By:

Printed Name:

Title:

CITY OF MARYSVILLE

By:

Printed Name: Jon Nehring

Title: Mayor

ltem7-4
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EXHIBIT "A”
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(c) to use the Premises in any manner as the Grantor in its sole discretion deems
appropriate, provided Grantor uses all commercially reasonable efforts to avoid material
interference with the use of the Premises by Grantee for the Easement Purpose.

Section 2 Term of Easement. The term of the Easement, unless sooner terminated under provisions of
this Easement Agreement, shall be perpetual.

Section 3 No Warranty of Any Conditions of the Premises. Grantee acknowledges that Grantor has
made no representation whatsoever to Grantee concerning the state or condition of the Premises, or any
personal property located thereon, or the nature or extent of Grantor's ownership inierest in the Premises.
Grantee has not relied on any statement or declaration of Grantor, oral or in writing, as an inducement to
entering into this Easement Agreement, other than as set forth herein. GRANTOR HEREBY DISCLAIMS ANY
REPRESENTATION OR WARRANTY, WHETHER EXPRESS OR IMPLIED, AS TO THE DESIGN OR
CONDITION OF ANY PROPERTY PRESENT ON OR CONSTITUTING THE PREMISES, ITS
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OF THE MATERIAL
OR WORKMANSHIP OF ANY SUCH PROPERTY, OR THE CONFORMITY OF ANY SUCH PROPERTY TO
ITS INTENDED USES. GRANTOR SHALL NOT BE RESPONSIBLE TO GRANTEE OR ANY OF GRANTEE'S
CONTRACTORS FOR ANY DAMAGES RELATING TO THE DESIGN, CONDITION, QUALITY, SAFETY,
MERCHANTABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY PROPERTY PRESENT ON
OR CONSTITUTING THE PREMISES, OR THE CONFORMITY OF ANY SUCH PROPERTY TO ITS
INTENDED USES. GRANTEE ACCEPTS ALL RIGHTS GRANTED UNDER THIS EASEMENT AGREEMENT
IN THE PREMISES IN AN “AS IS, WHERE IS" AND "WITH ALL FAULTS" CONDITION, AND SUBJECT TO
ALL LIMITATIONS ON GRANTOR'S RIGHTS, INTERESTS AND TITLE TO THE PREMISES. . Grantee has
inspected or will inspect the Premises, and enters upon Grantor's raif corridor and property with knowledge of its
physical condition and the danger inherent in Grantor's rail operations on or near the Premises. Grantee
acknowledges that this Easement Agreement does not contain any implied warranties that Grantee or Grantee's
Contractors (as hereinafter defined) can successfully construct or operate the Improvements.

Section 4 Nature of Grantor's Interest in the Premises. GRANTOR DOES NOT WARRANT ITS TITLE
TO THE PREMISES NOR UNDERTAKE TO DEFEND GRANTEE IN THE PEACEABLE POSSESSION OR
USE THEREOF. NO COVENANT OF QUIET ENJOYMENT IS MADE. In case of the eviction of Grantee by
anyone owning or claiming title to or any interest in the Premises, or by the abandonment by Grantor of the
affected rail corridor, Grantor shali not be liable to refund Grantee any compensation paid hereunder.

Section 5 Improvements. Grantee shall take, in a timely manner, all actions necessary and proper to the
lawful establishment, construction, operation, and maintenance of the Improvements, including such actions as
may be necessary o obtain any required permits, approvals or authorizations from applicable governmental
authorities. Any and all cuts and fills, excavations or embankments necessary in the construction, maintenance,
or future alteration of the Improvements shall be made and maintained in such manner, form and extent as will
provide adequate drainage of and from the adjoining lands and premises of the Grantor; and wherever any such
fill or embankment shall or may obstruct the natural and pre-existing drainage from such lands and premises of
the Grantor, the Grantee shall construct and maintain such culverts or drains as may be requisite to preserve
such natural and pre-existing drainage, and shall also wherever necessary, construct extensions of existing
drains, culverts or ditches through or along the premises of the Grantor, such extensions to be of adequate
sectional dimensions to preserve the present flowage of drainage or other waters, and of materials and
workmanship equally as good as those now existing. In the event any construction, repair, maintenance, work or
other use of the Premises by Grantee will affect any Lines, fences, buildings, improvements or other facilities
(collectively, "Other Improvements"), Grantee will be responsible at Grantee’s sole risk to locate and make any
adjustments necessary to such Other Improvements. Grantee must contact the owner(s) of the Other
Improvements notifying them of any work that may damage these Other Improvements and/or interfere with their
service and obtain the owner's written approval prior to so affecting the Other Improvements. Grantee must
mark all Other Improvements on the Plans and Specifications and mark such Other Improvements in the field in
order to verify their locations. Grantee must also use all reasonable methods when working on or near Grantor’s
property to determine if any Other Improvements (fiber optic, cable, communication or otherwise) may exist. The
Grantee agrees to keep the above-described premises free and clear from combustible materials and to cut and

Form 704CM; Rev. 08/17/11
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Section 8 Default and Termination.

8.1 Grantor's Performance Rights. If at any time Grantee, or Grantee's Contractors, fails to properly
perform its obligations under this Easement Agreement, Grantor, in its sole discretion, may: (i) seek specific
performance of the unperformed obligations, or (ii) at Grantee's sole cost, may arrange for the performance of
such work as Grantor deems necessary for the safety of its rail operations, activities and property, or to avoid or
remove any interference with the activities or property of Grantor, or anyone or anything present on the rail
corridor or property with the authority or permission of Grantor. Grantee shall promptly reimburse Grantor for all
costs of work performed on Grantee's behalf upon receipt of an invoice for such costs. Grantor's failure to
perform any obligations of Grantee or Grantee's Contractors shall not alter the liability allocation set forth in this
Easement Agreement.

8.2 Abandonment. Grantor may, at its option, terminate this Easement Agreement by serving five
(5) days' notice in writing upon Grantee if Grantee should abandon or cease to use the Premises for the
Easement Purpose. Any waiver by Grantor of any default or defaults shall not constitute a waiver of the right to
terminate this Easement Agreement for any subsequent default or defaults, nor shall any such waiver in any
way affect Grantor's ability to enforce any section of this Easement Agreement.

8.3 Effect of Termination or Expiration. Neither termination nor expiration will release Grantee from
any liability or obligation under this Easement, whether of indemnity or otherwise, resulting from any acts,
omissions or events happening prior to the date of termination or expiration, or, if fater, the date the Premises
are restored as required by Section 9.

8.4 Non-exclusive Remedies. The remedies set forth in this Section 8 shall be in addition to, and
not in limitation of, any other remedies that Grantor may have under the C&M Agreement, at law or in equity.

Section 9 Surrender of Premises.

9.1 Removal of Improvements and Restoration. Upon termination of this Easement Agreement,
whether by abandonment of the Easement or by the exercise of Grantor's termination rights hereunder, Grantee
shall, at its sole cost and expense, immediately perform the following:

(a) remove all or such portion of Grantee's Improvements and all appurtenances
thereto from the Premises, as Grantor directs at Grantor's sole discretion;

(b) repair and restore any damage to the Premises arising from, growing out of, or
connected with Grantee's use of the Premises;

(c) remedy any unsafe conditions on the Premises created or aggravated by
Grantee; and

(d) leave the Premises in the condition which existed as of the Effective Date.

9.2 Limited License for Entry. If this Easement Agreement is terminated, Grantor may direct
Grantee to undertake one or more of the actions set forth above, at Grantee's sole cost, in which case Grantee
shall have a limited license to enter upon the Premises to the extent necessary to undertake the actions directed
by Grantor. The terms of this limited license include all of Grantee's obligations under this Easement
Agreement. Termination will not release Grantee from any liability or obligation under this Easement Agreement,
whether of indemnity or otherwise, resulting from any acts, omissions or events happening prior to the date of
termination, or, if later, the date when Grantee's Improvements are removed and the Premises are restored to
the condition that existed as of the Effective Date. If Grantee fails to surrender the Premises to Grantor upon
any termination of the Easement, all liabilities and obligations of Grantee hereunder shall continue in effect until
the Premises are surrendered.

Form 704CM; Rev. 08/17/11
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Section 10 Liens. Grantee shall promptly pay and discharge any and all liens arising out of any
construction, alterations or repairs done, suffered or permitted to be done by Grantee on the Premises or
attributable to Taxes that are the responsibility of Grantee pursuant to Section 6. Grantor is hereby authorized
to post any notices or take any other action upon or with respect to the Premises that is or may be permitted by
Law to prevent the attachment of any such liens to any portion of the Premises; provided, however, that failure
of Grantor to take any such action shall not relieve Grantee of any obligation or liability under this Section 10 or
any other section of this Easement Agreement.

Section 11 Tax Exchange. Grantor may assign its rights (but not its obligations) under this Easement
Agreement to Goldfinch Exchange Company LLC, an exchange intermediary, in order for Grantor to effect an
exchange under Section 1031 of the Internal Revenue Code. In such event, Grantor shall provide Grantee with
a Notice of Assignment, attached as Exhibit C, and Grantee shall execute an acknowledgement of receipt of
such notice.

Section 12 Notices. Any notice required or permitted to be given hereunder by one party to the other shall
be delivered in the manner set forth in the C&M Agreement. Notices to Grantor under this Easement shall be
delivered to the following address: BNSF Railway Company, Real Estate Department, 2500 Lou Menk Drive, Ft.
Worth, TX 76131, Attn: Permits, or such other address as Grantor may from time to time direct by notice to
Grantee.

Section 13 Recordation. It is understood and agreed that this Easement Agreement shall not be in
recordable form and shall not be placed on public record and any such recording shall be a breach of this
Easement Agreement. Grantor and Grantee shall execute a Memorandum of Easement in the form attached
hereto as Exhibit “B" (the "Memorandum of Easement") subject to changes required, if any, to conform such
form to local recording requirements. The Memorandum of Easement shall be recorded in the real estate
records in the county where the Premises are located. If a Memorandum of Easement is not executed by the
parties and recorded as described above within 30 days of the Effective Date, Grantor shall have the right to
terminate this Easement Agreement upon notice to Grantee.

Section 14 Miscellaneous.

141 Al questions concerning the interpretation or application of provisions of this Easement
Agreement shall be decided according to the substantive Laws of the State of Washington without regard to
conflicts of law provisions.

14.2  In the event that Grantee consists of two or more parties, all the covenants and agreements of
Grantee herein contained shall be the joint and several covenants and agreements of such parties. This
instrument and all of the terms, covenants and provisions hereof shall inure to the benefit of and be binding
upon each of the parties hereto and their respective legal representatives, successors and assigns and shaill run
with and be binding upon the Premises.

14.3  If any action at law or in equity is necessary to enforce or interpret the terms of this Easement
Agreement, the prevailing party or parties shall be entitled to reasonable attorneys' fees, costs and necessary
disbursements in addition to any other relief to which such party or parties may be entitled.

14.4  If any provision of this Easement Agreement is held to be illegal, invalid or unenforceable under
present or future Laws, such provision will be fully severable and this Easement Agreement will be construed
and enforced as if such illegal, invalid or unenforceable provision is not a part hereof, and the remaining
provisions hereof will remain in full force and effect. In lieu of any illegal, invalid or unenforceable provision
herein, there will be added automatically as a part of this Easement Agreement a provision as similar in its terms
to such illegal, invalid or unenforceable provision as may be possible and be legal, valid and enforceable.

Form 704CM; Rev. 08/17/11
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145 This Easement Agreement is the full and complete agreement between Grantor and Grantee
with respect to all matters relating to Grantee's use of the Premises, and supersedes any and all other
agreements between the parties hereto relating to Grantee's use of the Premises as described herein. However,
nothing herein is intended to terminate any surviving obfigation of Grantee or Grantee's obligation to defend and
hold Grantor harmless in any prior written agreement between the parties.

146 Time s of the essence for the performance of this Easement Agreement.

ADMINISTRATIVE FEE

16. Grantee acknowledges that a material consideration for this agreement, without which it would
not be made, is the agreement between Grantee and Grantor, that the Grantee shall pay upon return of this
Agreement signed by Grantee to Grantor's Broker a processing fee in the amount of $2,000.00 over and above
the agreed upon Acquisition Price. Said fee shall be made payable to BNSF Railway Company by a separate
check.

Witness the execution of this Easement Agreement as of the date first set forth above.

GRANTOR:

BNSF RAILWAY COMPANY, a Delaware corporation

By:
Name:
Title:

GRANTEE:

THE CITY OF MARYSVILLE, a political subdivision of the
State of Washington

By:
Name:
Title:

Form 704CM; Rev. 08/17/11
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EXHIBIT "A-1" AND “A-2"

Premises
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1812 Comwall Avenue

Bellingham. WA 98225
Phone 360-671-7387 ~ Fax 360-671-4685

WWW . pSesSUrves.com
Pacific Surveying & Enginsering

“EXHIBIT A-1"

EASEMENT FROM BURLINGTON NORTHERN SANTA FE RAILROAD
SITUATED WITHIN THE NW ¥ OF SECTION 9 TOWNSHIP 30 NORTH, RANGE 5 EAST OF
THE WILLAMETTE MERIDIAN, SNOHOMISH COUNTY, WASHINGTON

5/7/2007

SURVEYORS NOTE:

The center line of State Avenue is based on the Right of Way plans titled State Avenue, 116™ St
NE to 136™ St NE, dated December 26, 2006.

Commencing at the centerline of State Avenue marked by a brass cap monument at the Right
of Way Plan station 237+44 46; thence North 12°31'41” West along said centerline 1550.87 feet
to station 252+95.33; thence at right angles North 77°28°19” East 30.00 feet to the easterly
margin of said State Avenue and Point of Beginning; thence North 12°31'41" West parallel with
said centerline along said easterly margin 542.35 feet to station 258+37.68 being a point of
intersection with the westerly margin of the said Burlington Northern Santa Fe Railroad, also
being the beginning of a curve concave to the east, from which radius point bears South
89°14'54" East 5779.58 feet; thence along said curve and said westerly margin northerly 55.48
feet through a central angle of 0°33'00" to the end of curve at station 258+81.62, 43.00 feet right
of said centerline; thence South 12°31'41" East parallel with said centerline 199.33 feet to
station 256+92.29, 43.00' right from said centerline; thence North 89°12'23" East 22.55' to
station 256+87.70, 65.08 feet right from said centerline; thence South 01°08'26" East 99.18 feet
to station 265+90.47, 45.50 feet right from said centerline; thence parallel with said centerline
South 12°31'41” East 119.05 feet to station 254+471.42, 45.50 feet right from said centerline;
thence perpendicular to said centerline South 77°28'19” West 2.50 feet to station 254+71.42,
43.00 feet right from said centerline; thence parallei with said centerline South 12°31'41" East
88.00 feet to the intersection with the easterly margin of said Railroad and beginning of a curve
concave to the east at station 253+83.42, 43.00 feet right from said centerline from which radius
point bears North 86°19'02" East 5679.58 feet, thence along said curve and said easterly
margin southerly 89.02 feet through a central angle of 0°53'53" to the end of curve and
intersection with said easterly margin of said State Avenue and Point of Beginning.

Containing 8,365 Square Feet more or less.

é EXFIRES O 1408 }
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EXHIBITA-2: FOR PROPOSED EASEMENT B
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EXHIBIT “B”

MEMORANDUM OF EASEMENT
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After recording return document to:
City Clerk

City of Marysville

1049 State Street

Marysville, WA 98270

DOCUMENT TITLE:

Memorandum of Easement

REFERENCE NO. OF DOCUMENT(S) ASSIGNED OR RELEASED:
N/A

GRANTOR(S):

1. BNSF RAILWAY COMPANY, a Delaware corporation
GRANTEE(S):

1. CITY OF MARYSVILLE, a Washington municipal corporation
ADDITIONAL LEGAL DESCRIPTION ON PAGE(S):

Exhibit “A-1”
MEMORANDUM OF EASEMENT
THIS MEMORANDUM OF EASEMENT is hereby executed this day
of , 2014, by and between BNSF RAILWAY COMPANY, a Delaware

corporation ("Grantor"), whose address for purposes of this instrument is 2500 Lou Menk Drive,
Fort Worth, Texas 76131, and THE CITY OF MARYSVILLE, a political subdivision of the State of
Washington ("Grantee"), whose address for purposes of this instrument is 1049 State Street,
Marysville, Washington, which terms "Grantor" and "Grantee" shall include, wherever the context
permits or requires, singular or plural, and the heirs, legal representatives, successors and assigns
of the respective parties:

WITNESSETH:

WHEREAS, Grantor owns or controls certain real property situated in Snohomish County,
as described on Exhibit "A-1 and A-2" attached hereto and incorporated herein by reference (the
"Premises');

WHEREAS, Grantor and Grantee entered into an Easement Agreement, dated
, 2014 (the "Easement Agreement”) which set forth, among
other things, the terms of an easement granted by Grantor to Grantee over and across the
Premises (the "Easement"); and

WHEREAS, Grantor and Grantee desire to memorialize the terms and conditions of the
Easement Agreement of record.

Page 1 of 4

ltem7-17




For valuable consideration the receipt and sufficiency of which are hereby acknowledged,
Grantor does grant unto Grantee and Grantee does hereby accept from Grantor the Easement
over and across the Premises.

The term of the Easement, unless sooner terminated under provisions of the Easement
Agreement, shall be perpetual.

All the terms, conditions, provisions and covenants of the Easement Agreement are
incorporated herein by this reference for all purposes as though written out at length herein, and
both the Easement Agreement and this Memorandum of Easement shall be deemed to constitute a
single instrument or document. This Memorandum of Easement is not intended to amend, modify,
supplement, or supersede any of the provisions of the Easement Agreement and, to the extent
there may be any conflict or inconsistency between the Easement Agreement or this Memorandum
of Easement, the Easement Agreement shall control.

IN WITNESS WHEREOF, Grantor and Grantee have executed this Memorandum of
Easement to as of the date and year first above written.

GRANTOR:

BNSF RAILWAY COMPANY, a Delaware
corporation

By:
Name:
Title:

Page 2 of 4
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STATE OF TEXAS §

§
COUNTY OF TARRANT §
This instrument was acknowledged before me on the day of , 2014,
by (name) as
(title) of BNSF RAILWAY COMPANY, a Delaware
corporation.

Notary Public

My appointment expires:

(Seal)

Page 3 of 4
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GRANTEE:

THE CITY OF MARYSVILLE, a political
subdivision of the State of Washington

By:
Name:;
Title:
STATE OF §
§
COUNTY OF §
This instrument was acknowledged before me on the day of
2014, by (name) as
(title) of , a
Notary Public
My appointment expires:
(Seal)
Page 4 of 4
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NON-EMPLOYEE PERSONAL INJURY DATA COLLECTION

INFORMATION REQUIRED TO BE COLLECTED PURSUANT TO FEDERAL REGULATION. IT SHOULD
BE USED IFOR COMPLIANCE WITH FEDERAL REGULATIONS ONLY AND IS NOT INTENDED TO
PRESUME ACCEPTANCE OF RESPONSIBILITY OR LIABILITY.

1. Accident City/St 2. Date: Time:
County: 3. Temperature: 4. Weather
(if non-Railway location)

wn

. Social Security #

6. Name (last, first, mi)

7. Address: Street: City: St. Zip:
8. Date of Birth: and/or Age Gender:

(if available)
9. (a) Injury: (b) Body Part:

(i.e. (a) Laceration (b) Hand)

11. Description of Accident (To include location, action, result, etc.):

12. Treatment:
? Tirst Aid Only
? Required Medical Treatment
?  Other Medical Treatment

13. Dr. Name 30. Date:

14. Dr. Address:
Street: City: St Zip:

15. Hospital Name:

16. llospital Address:
Street: City: St: Zip:

17. Diagnosis:

FAX TO

RAILWAY AT (817) 352-7595
AND COPY TO

RAILWAY ROADMASTER FAX

16 Form 0104 Rev. 10/04/05
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brought against Railway, Railway may forward summons and complaint or other process in connection therewith to
Contractor, and Contractor, at Railway's discretion, must defend, adjust, or settle such suits and protect, indemnify,
and save harmless Railway from and against all damages, judgments, decrees, attorney's fees, costs, and expenses
growing out of or resulting from or incident to any such claims or suits.

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in
this Agreement survive any termination of this Agreement.

Section 2. TERM

This Agreement is effective from the date of the Contract until (i) the completion of the project set forth
herein, and (ii) full and complete payment to Railway of any and all sums or other amounts owing and due
hereunder.

Section 3. INSURANCE

Contractor must, at its sole cost and expense, procure and maintain during the life of this Agreement the
following insurance coverage:

A. Commercial General Liability insurance. This insurance must contain broad form contractual liability
with a combined single limit of a minimum of $2,000,000 each occurrence and an aggregate limit of at
least $4,000,000. Coverage must be purchased on a post 1998 I1SO occurrence form or equivalent and
include coverage for, but not limit to the following:

Bodily Injury and Property Damage

¢ Personal Injury and Advertising Injury

¢ Fire legal liability

¢  Products and completed operations

*

This policy must also contain the following endorsements, which must be indicated on the certificate of
insurance:
¢ It is agreed that any workers’ compensation exclusion does not apply to Railroad payments
related to the Federal Employers Liability Act or a Railroad Wage Continuation Program or
similar programs and any payments made are deemed not to be either payments made or
obligations assumed under any Workers Compensation, disability benefits, or unemployment
compensation law or similar law.
¢ The definition of insured contract must be amended to remove any exclusion or other
limitation for any work being done within 50 feet of railroad property.
¢ Any exclusions related to the explosion, collapse and underground hazards must be removed.

No other endorsements limiting coverage as respects obligations under this_Agreement may be included on

the policy.

B. Business Automobile Insurance. This insurance must contain a combined single limit of
at least $1,000,000 per occurrence, and include coverage for, but not limited to the following:

¢ Bodily injury and property damage

¢ Any and all vehicles owned, used or hired

C. Workers Compensation and Employers Liability insurance including coverage for, but not limited to:
¢ Washington’s statutory liability under the worker’s compensation laws of the state(s) in which
the work is to be performed. If optional under State law, the insurance must cover all
employees anyway.
¢ Employers’ Liability (Part B) with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

18 Form 0104 Rev. 10/04/05
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Exhibit “D”

22 Form 0104 Rev. 10/04/05

ltem 7 - 34



ltem 7 - 35



rkex - MAINTAIN PROPRIETARY CONFIDENTIALITY

AR

BNSTF RAILWAY COMPANY
FHPM ESTIMATE FOR
CITY OF MARYSVILLE

LOCATION KRUSE JCT DETAILS OF ESTIMATE PLAN ITEM : 102496000 VERSION : 2
PURPOSE, JUSTIFICATION AND DESCRIPTION
PIP STATE AVE REHAB NWN DIV BELLINGHAM SUB LS 406 MP 164 - DOT# 092077P - 100% BILLABLE CITY OF MARYSVILLE
INSTALL 370' WIDE CONCRETE CROSSING. EXTENDING 10 FOOT TIES 100' TO THE EAST OF THE CROSSING
100% BILLABLE CITY OF MARYSVILLE
REQUESTED BY JOUN CAUFIELD 9/10/14
PRIMARY FUNDING SOURCE IS CITY FUNDS
DESCRIPTION QUANTITY UM COST TOTAL$
EEL TS E T
LABOR
ok Rk Ok Kk Rk
DISTRIBUTE CROSS TIES - REPLACEMENT - CAP 16.6 MH 446
MAINTAIN EQUIP - BALLAST - REPLACEMLNT - CAP 435 MH 146
REPLACE CROSS TIES - CAP 14232 MH 3,821
REPLACE PUBLIC CROSSING - TOTAL REHAB 876.45 MH 23,528
REPLACE SIGNAL BONDING - CAP 3.56 MH 13
REPLACE TRACK PANELS - CAP 593 MH 1,739
SURFACE TRACK - REPLACEMENT - CAP 2846 MH 860
UNLOAD CROSSING MATERIAL - PUBLIC - CAP 83 MH 223
UNLOAD TRACK PANELS - REPLACEMENT 35.58 MH 956
PAYROLL ASSOCIATED COSTS 20,996
DA OVERHEADS 26,262
EQUIPMENT EXPENSES 17,286
INSURANCE EXPENSES 5339
TOTAL LABOR COST 101,715 101,715
R R K KR KK
MATERIAL
kKo ok ok K KK
BALLAST. FOR GENERIC USE ONLY 2380 NT * 1,976
TRACK PANEL, 136 STANDARD RAIL, 40 FT- 10 FT TIES- 10.0 EA ** 54,990
SPIKE, TBR SCREW 34"X13", FIROAD XING 8330 EA ** 1,875
TIE, TRK,10FT,PRE-PLATED, PANDROL. 6IN, ROUND 740 EA ** 9,931
CONC 136 08-SEC WITH FILLER FOR 10" WOOD TIES ** 3700 FT ** 59,015
CONCRETE XING RAMP AND PANEL RESTRAINT, 10 ST ** 228
SIGNAL MATERIAL 03 DAY ** 45
MATERIAL HANDLING 6,399
ONLINE TRANSPORTATION 3838
USE TAX 11,964
OFFLINE TRANSPORTATION 1460
TOTAL MATERIAL COST 151,721 151,721
LR EEE L L L]
OTHER
ok o RO KK
EQUIPMENT RENTAL 25 DAY 1,125
LEASED VEHICLE - SIGNAL 03 DAY 30
LEASED VEHICLE - SURFACING 10 DAY 100
TOTAL OTHER ITEMS COST 1255 1,255
PROJECT SUBTOTAL 254,691
CONTINGENCIES 24,171
BILL PREPARATION FEE 2,789
GROSS PROJECT COST 281,651
LESS COST PAID BY BNSF 0
TOTAL BILLABLE COST 281,651

Page 2 of 2
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kit MAINTAIN PROPRIETARY CONFIDENTIALITY

Hokokkk

BNSF RAILWAY COMPANY
FHPM ESTIMATE FOR
CITY OF MARYSVILLE

LOCATION

KRUSE ICT

DETAILS OF ESTIMATE

PLANITEM

000251358

VERSION : 2

PURPOSE, JUSTIFICATION AND DESCRIPTION

STATE STREET - MARYSVILLE, WA, INSTALL FLASHERS ; NORTHWEST DIV, BELLINGHAM SUBDIV; LS 406, MP 0 16; DOT# 092077P, SEQ#

56163

MONTHLY POWER UTILITY COST CENTER : 61504

THE MATERIAL LIST BELOW REFLECTS TYPICAL REPRESENTATIVE PACKAGES USED FOR ESTIMATING PURPOSES ONLY.

THIS ESTIMATE 1S GOOD FOR 90 DAYS. THEREAFTER THE ESTIMATE IS SUBJIECT TO CHANGE IN COST FOR LABOR, MATERIAL, AND
OVERHEAD

CONTRACTS HAVE BEEN ESTABLISHED FOR PORTIONS OF SIGNAL WORK ON THE BNSF RAILROAD.

R K R KR R KKK R AR R KRR Rk AR Kk TN AT WORK, QLY ks ok ook s ook ok oA H R Aok ok

THE CITY OF MARYSVILLE. WA IS FUNDING 100% OF THIS PROJECT

MAINTAIN PROPRIETARY CONFIDENTIALITY.
PRIMARY FUNDING SOURCE IS FHWA
**BUY AMERICA(N) APPLIES **

DESCRIPTION QUANTITY UM COST TOTAL $
e ok e 0Ok % koK
LABOR
Aok
SIGNAL FIELD LABOR - CAP 504.0 MH 14,647
PAYROLL ASSOCIATLD COSTS 9,602
DA OVERHEADS 14,597
EQUIPMENT EXPENSLS 4.096
INSURANCE EXPENSES 2459
TOTAL LABOR COST 45,461 45,461
Hdokokk ko kK
MATERIAL
Hdokokk ko ok ok
BELL 1.0 EA N 202
CABLE. 2C/6 TW 700.0 FT N 973
CABLE, 5C/10 2000 TT N 420
CABLE. 5C/6 1500.0 FT N 7,050
CABLE, 7C/14 15000 FT N 2,880
FILL DIRT 300 CY N 750
FOUNDATION, CONCRETE 1.0 EA N 287
LED LIGHT 40 EA N 848
MAST, FLASHER ASS KIT,2 WAY 1.0 EA N 876
RETAIN WALL, STEEL, ¢' X 10' L SHAPED 100 FT N 2,700
SURFACE ROCK 200 CY N 1,000
USE TAX 1,675
OFFLINE TRANSPORTATION 222
TOTAL MATERIAL COST 19,883 19,883
ok
OTHER
R HOR R R
CONTRACT ENGINEERING 1.0 LS N 8,000
CONTRACT FLAGGING 1.0 LS N 500
DIRECTIONAL BORING 1500 FT N 7,500
TOTAL OTHER ITEMS COST 16,000 16,000
PROJECT SUBTOTAL 81,344
CONTINGENCIES 8,134
BILL PREPARATION FEE 895
GROSS PROJECT COST 90,373
LESS COST PAID BY BNSF 0

Page 3 of 4
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The Burlington Northern & Santa Fe Railway Company

TO0 KRUSE JCT.

TO ARLINGTON

INSTALL: FLASHERS
CONTROL DEVICES: CONSTANT WARNING
BOLD - IN

S - ouT

SALVAGE: NONE

1:::r INSTRUMENT HOUSE

©1 COUPLER OR TERMINATION
L GUARD RAIL

é
103
[ ]
<>  BIDIRECTIONAL CROSSING CONTROL
>

BELL

METER
CROSSING CONTROLL CONNECTIONS

UNIDIRECTIONAL CROSSING CONTROL

DOT * B892 877 P

PROJECT #5616

Warning device placement:

Clearance to C.L. Track = Min. 12’

Edge of Road to C.L.

House Clearance:

Foundation:

Min., 4'3" with curb.,
Min. 83" without curb.
Max. 12’

25’ Min. to Near Rail
30’ Min. to Edge of Road
ALL LIGHTS TO BE LED

-
gz EASTWARD APPR. XXXX 120° MIN. WESTWARD APPR. XXXX' :
l 58
50° MIN.->{ 50" MIN.
Y oo
o 1l o L .
k) o . ~ atg :
STATE FOA4D

Vi

BNSF RAILWAY CO.

LOCATION: MARYSVILLE, WA
STREET: STATE ST.

LS: 406

M.P. 8.16

DOT *= @92 B77 P
DIVISION: NORTHWEST
SUBDIVISION: BELLINGHAM
KANSAS CITY

NO SCALE

DATE: 18/23/2014

FILE: 56163 STATESKETCH.dgn
JFK
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BNSH

CONSTRUCTION AND MAINTENANCE AGREEMENT
WIDEN AND IMPROVE STATES STREET (MP 0.17)
MARYSVILLE, WASHINGTON

RAILWAY Contract NO.
File No

AGREEMENT, made this “ E day of A 20(1% between THE BURLINGTON NORTHERN
AND SANTA FE RAILWAY COMPANY, a Delaware corpordtion, hereinafter referred to as the "Railway", and
MARYSVILLE, WASHINGTON, a municipal corporation, hereinafter referred to as the “Agency”.
RECITALS:
WHEREAS: the Bellingham Subdivision is currently owned and operated by the Railway; and

WHEREAS: in the interest of aiding motor vehicle traffic the Agency is proposing to widen and improve the State
Street at grade crossing, hereinafter referred to as the Project.

WHEREAS: the centerline of the State Street at grade crossing crosses over the Railway's right-of-way and mainline
at railroad survey station 193+91.5, Railroad MP 0+829.3', (MP 0.17), and

WHEREAS: the Project is located in the NE1/4 of the NW 1/4 of Section 9, T 30 N, R 5 E, WM. as shown on the
plans marked Exhibit “A’ attached hereto and made a part hereof, and

WHEREAS: Automatic flashing light traffic control devices, cantilever type, and train activation devices will be
removed and replaced under this contract.

WHEREAS: the Railway will be required to perform certain work on its facilities, and

WHEREAS: the parties hereto desire that the work to be performed by the Agency in connection with said
construction be performed in accordance with plans and specifications to be prepared by the Agency, and

WHEREAS: the Agency is willing to undertake the construction of said project with Agency funds, state funds and
such federal funds as may be available, and

WHEREAS: the Railway is willing to consent to the execution of the said project upon the terms and conditions
herein stated and not otherwise, and

WHEREAS: the parties hereto desire to contract for work to be performed by each of them in connection with this
project and the payment of costs and expenses therein involved, and
AGREEMENT:

ARTICLE |

NOW THEREFORE, in consideration of the covenants of the Agency hereinafter contained, and faithful performance
thereof, Railway agrees:

1. The Railway shall grant to the Agency by separate instrument:

a) For and consideration of $ 2,500, a crossing easement of 250 square feet more or iess, for roadway
purposes across the Railway’s right-of-way (outlined in bold) as identified on Exhibit “A” attached.

b) For and consideration of $ 2,000 the Agency shall pay an administration fee to the Railway.
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2. To furnish all labor, materials, tools, and equipment, and do “Railroad Work" required due to the construction of
the Project, such railroad work and the estimated cost thereof being as shown in Exhibit “B" attached hereto and
made a part hereof. In the event that construction of the Project has not commenced within six (6) months from
the effective date of this Agreement, Railway may, in its sole and absolute discretion, revise the cost estimates
set forth in said Exhibit “B". In such case, Railway shali provide to the Agency its revised cost estimates
highlighting all changes that are made. Any item of work incidental to those items listed in Exhibit “B", but not
specifically mentioned therein, may be included as part of this agreement as an item of work upon written
approval of Agency, if practicable.

The Railway may submit progress bills to the Agency during the progress of the work for the actual cost of
services and expenses. The Agency will then pay progress bills within 30 days after receipt of a properly
submitted bill. If the billing is disputed for any reason, the Agency will promptly notify the Railway and will pay
any undisputed amount.

The Railway and the Agency shall maintain records regarding the work performed and the costs and expenses
incurred by the parties for the project in accordance with generally accepted accounting principles and
practices. Said records shall be made available to the other party, or for Agency, or federal audit, upon
request during normal business hours, for a period of three years after the final payment.

Construction of the Project shall include the following work by Raiiway:

(@) Preliminary engineering, design, and contract preparation;

(b) Remove the existing crossing surface, Place a 376" concrete crossing, complete with new ties, ballast and
engineering fabric. Additional ties will be provide for the uitimate 5 lane configuration.

(c) Remove and replace antiquated cantilevers, with new cantilevers signals, with new train activation
devices.

(d) Fumishing of such watchmen and flagmen as may be necessary for the safety of its propery and the
operation of its trains during construction of said Project; and

(e) Fumishing of engineering and inspection as required for construction of said Project.

3. To do all work provided in Article |, Section 2 above with its own employees working under Raiiroad Labor
Agreements or by contractor(s), if necessary, and on an actual cost basis.

4, Agency agrees to reimburse Railway for work of an emergency nature caused by Agency or Agency's
contractor, in connection with the Project which Railway deems is reasonably necessary for the immediate
restoration of railroad operations, or for the protection of persons or Railway property. Such work may be
performed by Railway without prior approval of Agency and Agency agrees to reimburse Railway for all such
emergency work.

5. To submit to Agency for payment upon completion of the Project, a detailed statement covering the cost of the
work performed by Railway, segregated as to labor and materials, and in accordance with and subject to the
terms and provisions of Federal Highway Administration's FHPM 143, as amended. All applicable portions of
the Federal Highway Administration's FHPM 662.1 as amended and FHPM 143 as amended are by reference
incorporated herein and made a part hereof.

ARTICLE If

IN CONSIDERATION of the covenants of Railway herein set forth and the faithful performance thereof, Agency
agrees as follows:

1. To fumish to Railway plans and specifications for the Project. Four sets of said plans, together with two copies
of specifications, shall be submitted to Railway for approval prior to commencement of construction. After having
been approved by both parties hereto, said plans and specifications are hereby adopted and incomporated into
this agreement by reference.
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4.

To acquire, at no cost to Railway, all rights of way necessary for the construction of the Project.

To make any and all arrangements to secure the location or relocation of wire lines, pipe lines and other facilities
owned by private persons, companies, corporations, political subdivisions or public utilities other than BNSF
which may be found necessary to locate or relocate in any manner whatsoever due to the construction of the
project.

To construct the Project as shown on Exhibit "A” and do all work provided for in the plans and specifications for

the Project, except such work that Railway herein agrees to do. Principal elements of work to be performed by
Agency in the construction of the Project are as follows:

10.

11.

(a) Necessary Grading and Paving of the roadway approaches to the crossing and fumish and place asphalt
concrete paving up to the crossing.

(b) Furnish and place advance waming signs and standard pavement parkings for the railroad at grade
crossing.

(c) Perform all other work not specifically mentioned as work to be performed by the Railway necessary to
complete the project in accordance with the plans and specifications.

To fumish all labor, matenals, tools, and equipment in performing the work it agrees to perform herein. Al work
of construction with respect to said Project shall be undertaken by Agency, or Agency’s contractor and shall be
performed at such times as shall not endanger or interfere with the safe and timely operations of Railway's track
and other facilities.

To require its contractor(s) to notify Railway's Roadmaster at least 30 calendar days in advance of commencing
work on Railway property or near Railway's tracks, when requesting a Railway flagman in accordance with the
requirements of “The Right of Entry Agreement” attached hereto, in order to protect Railway from damage to its
trains and property.

To require its contractor(s) to furnish Railway’s Manager of Public Projects, for approval, four copies of
plans and two sets of calculations of any shoring or cribbing proposed to be used over, under, or adjacent to
Railway's tracks.

The Agency agrees to include the following provisions in its contract with a contractor performing work on said
Project.

(a) Fiber optic cable systems owned by various telecommunication companies may cross or run parallel in
Railway's rail corridor. The Contractor shall be responsible to contact Railway and/or the
telecommunications companies to determine whether there are any fiber optic cable systems located within
the Project boundanes that could be darnaged or their service disrupted due to the construction of the
Project. The contractor shall also pothole ali lines either shown on the plans or marked in the field in order
to verify their locations. The contractor shall also use all reasonable methods when working in the Railway
rail corridor to determine of any other fiber optic lines may exist.

(b) The telecommunication companies shall be responsible for the rearrangement of any facilities determined to
interfere with the construction. The contractor shall cooperate fully with any company performing these
rearrangements.

To also incorporate in each contract for construction of the Project, or the specifications therefor, the provisions
set forth in Article 11, Sections 6, 7, 8, 9, 11, (a) and 12 (b), and in Article Ill, Sections 3, 4, 10, and 11, and the
provisions set forth in the “Right-of-Entry Agreement” attached hereto and by reference made a part hereof.

That, except as hereinafter otherwise provided, all work to be performed hereunder by Agency in the
construction of the Project will be performed pursuant to a contract or contracts to be let by Agency, and all such
contracts shall provide.

(a) That all work performed thereunder, within the limits of Railway's right of way shall be performed in a good
and workmanlike manner, and in accordance with plans and specifications approved by Railway. Those
changes or modifications during construction that affect safety or Railway's operations shall also be subject
to Railway's approval;

ltem 7 - 44



ltem 7 - 45



10.

1.

1.

13.

14.

15.

Railway's Division Engineer, or additional insurance has been delivered to and accepted by Railway. Such work
stoppage shall not give rise to or impose upon Raiiway any liability to Agency, or to any Agency Contractor. The
right of Railway to stop the work is in addition to any other rights Railway may have which include, but are not
limited to, actions for damages or lost profits. In the event that Railway shall desire to stop work, Railway agrees
to give immediate notice thereof in writing to those individuals set forth in Section 15 of this Article lil.

The Agency shall supervise and inspect the operations of all Agency contractors to assure compliance with the
plans and specifications, the terms of this agreement and all safety requirements of Agency. If at any time during
construction Agency determines that proper supervision and inspection is not being performed by Agency
personnel, Agency shall have the right to stop construction (within or adjacent to its operating right of way) and to
request that the Agency correct the situation before construction is allowed to proceed. [f Railway believes the
situation is not being corrected in an expeditious manner, Railway shall immediately notify the Agency so that the
Agency can take appropriate corrective action.

The Project shall not be commenced by Railway until Agency has issued Railway a “Notice to Proceed”.
Agency's Contractor shall not commence construction of the Project until the Agency shall have given not less
than thirty (30) days prior written notice to Agency's Manager of Public Projects which notice shall state the time
that Agency’'s Contractor plans to begin construction of the Project. Each notice shall make reference to
Railway's file name Marysville, WA. - Widen and improve State Street.

The construction of said Project shall be performed and effected in such a manner as not to interfere with the
safe and timely operation of locomotives, trains, cars and on track maintenance equipment, over Railway's
tracks.

After completion of the construction of the Project as hereinabove described:
(a) Railway will maintain at its sole cost and expense the crossing surface in accordance with state law.

(b) Agency at its sole cost and expense, maintain all improvements, other appurtenances, advance waming
signs, and standard pavement markings.

Before entering upon Railway's right of way for maintenance purposes, Agency shall notify Railway's Manager
Public Projects to obtain prior authorization, and, If work is contracted, Agency will require its contractor(s) to
comply with the obligations in favor of Railway, set forth in the “Right —of-Entry Agreement” as may be revised
from time to time, and accepts responsibility for compliance by its contractor(s).

Agency shall indemnify and save harmiess Railway, its agents and employees, against all liability, claims,
demands, damages, or costs for (a) death or bodily injury to persons including, without limitation, the employees
of the parties hereto, (b) injury to property including, without limitation, the property of the parties hereto, (c)
design defects, or (d) any other loss, damage or expense arising under either (a), (b) or (c), and all fines or
penalties imposed upon or assessed against Rallway, and all expenses of investigating and defending against
same, ansing in any manner out of (1) activities, use, or presence, or negligence of Agency, or Agency's
employees, or Agency’s contractors, subcontractors, agents, invitees or any of their employees, in, on, or near
Railway's right of way, or, (2) The performance, or failure to perform, by the Agency, its contractors,
subcontractors, or agents, its work or any obligation under this agreement..

This Agreement shall be interpreted in accordance with the laws of the State of Washington.

All the covenants and provisions of this Agreement shall be binding upon and inure to the benefit of the
successors and assigns of the parties hereto, except that no party may assign any of its rights or obligations
hereunder without the prior written consent of the other party.

in the event that construction of the Project has not begun for a period of three years from the date of this
agreement, this agreement shall become null and void.

Any notice provided for or conceming this agreement shall be in writing and be deemed sufficiently given when
sent by certified mail, retumn receipt requested, to the parties at the following addresses:
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THE B. N. S. F. RAILWAY COMPANY
FHPM ESTIMATE FOR
CITY OF MARYSVILLE

PURPOSE, JUSTIFICATION AND DESCRIPTION

UPGRADE CROSSING SURFACE FROM CONCRETE SLABS AND ASPHALT TO CONCRETE,REPLACE 100 LB RAIL
WITH 136 LB RAIL.

CITY OF MARYSVILLE,WA. TO RESPONSIBLE FOR 100% OF THE COST.

DESCRIPTION QUANTITY U/M CosT TOTAL
e e e e e e 3 A e
LABOR
e e e e ke dr ok ke e e
PICKUP CROSS TIES 156.96 MH 2,733
PICKUP RAIL/QTM 156.96 MH 2,733
PLACE FIELD WELDS 122,08 MH 2,327
REPLACE CROSS TIES 352.07 HH 6,130
REPLACE PUBLIC CROSSING 352.07 MH 6,130
REPLACE RAIL/OTM 352.07 MH 6,130
SIGNAL FIELD LABOR 87.20 MH 1,708
SURFACE TRACK 52.32 MH 911
UNLOAD BALLAST 43.60 MH 760
WORK TRAIN - BALLAST 18.00 MH 459
PAYROLL ASSOCIATED COSTS 18,543
EQUIPMENT EXPENSES 12,447
SUPERVISION EXPENSES 20,380
INSURANCE EXPENSES 4,498
TOTAL LABOR COST 85,889 85,889
r Fr A e e ok e dr o
HMATERIAL
e ek e e e e o e
ANCHOR, RAIL, UNIT, 6 IN BASE, 132#/136#% 140.00 EA 87
BALLAST, FROM DELTA YARD 400.00 NT 2,696
JOINT, COMPROMISE, LH, 3L & 4L 2.00 PR X 400
JOINT, COMPROMISE, RH, 1R & 2R 2.00 PR X 270
JOINT, COMPROMISE, 136#/115# LH, 3L & 4L 2.00 PR X 336
JOINT, COMPROMISE, 136#/115# RH, 1R & 2R 2.00 PR X 336
PLATE, TIE, 6 IN BASE, DS 70.00 EA 320
PLUG, RAIL, INSULATED, BONDED, 20 FT 4,00 EA 1,980
RAIL, 136 LB NEW WELDED :STANDARD CARBON 1200.00 LF 14,148
SPIKE, TIMBER SCREW, 5/8X12 IN, F/ROAD XING 564.00 EA 548
SPIKES, TRACK, 5/8 X 6-IN. 241 PER KEG 241.00 EA 51
TIE, TRK,10',PRE-PLATED,PANDROL,6",ROUND HOLE  320.00 EA 22,167
TIE, TRK,GRADE 5,TREATED,HARDWOOD,8.5 FT 20.00 EA 626
WELD, KIT, GENERIC FOR ALL RAIL WEIGHTS 14.00 KT 798
CONC 136 08-SEC WITH F1LLER FOR WOOD 376.00 TF 52,283
SIGNAL MATERIAL 1.00 LS 500
STORE EXPENSES 2,401
ONLINE TRANSPORTATION 4,807
USE TAX 6,489
OFFLINE TRANSPORTATION 725
TOTAL MATERIAL COST 111,968 111,968
e e e e A v e o ke e
OTHER
Tk e dr ok A
COMPACTOR RENTAL 21.00 DAY 2,100
FRONT END LOADER RENTAL 21.00 DAY 10,500
TIE OISPOSAL COSTS 340.00 EA 340
TOTAL OTHER ITEMS COST 12,940 12,940
PROJECT SUBTOTAL 210,797
CONTINGENCIES 17,737
BILL PREPARATION FEE 1,143
GROSS PROJECT COST 229,677
LESS COST PAID 8Y BNSF 0
TOTAL BILLABLE COST 229,677

Y]

@it s
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THE B, N, S. F. RAILWAY COMPARY
FHPM ESTIMATE FOR
CITY OF MARYSVILLE

PURPOSE, JUSTIFICATION AND DESCRIPTION
CONSTRUCT CROSSING AT STATE RD. MARYVILLE, WA. L.S. 406 M.P. .16
CONSISTING OF NEW BUNGALOW, PMD3R, CANTILEVERS, BATT, CHARGERS, CABLE, METER POLE, ENGR,
TUNDE JOINT COUPLERS, TERMINATIONS, EQUIP, ETC.

THE MATERTAL LIST BELOW REFLECTS TYPICAL REPRESENTIVE PACKAGES USED FOR ESTIMATING PURPOSE
ONLY.

THEY CAN BE EXPECTED TO CHANGE AFTER THE ENGINEERING PROCESS, DETAILED AND ACCURATE
MATERIAL LISTS WILL BE FURNISHED WHEN ENGINEERING IS COMPLETED.

CONTINUING CONTRACTS HAVE BEEN ESTABLISHED FOR PORTIONS OF SIGNAL WORK ON THE BNSF
RATLROAD.

THIS ESTIMATE GOOD FOR 90 DAYS., THEREAFTER THE ESTIMATE IS SUBJECT TO CHANGE IN COST FOR
MATERIAL, LABOR, AND OVERHEADS.

ek ok ok ok ek ok ok ok kb kb ok STGNAL WORK QNLY bk kbok ook s ok ok ok sk ok ok ok ook ok ok ok
THE CITY OF MARYSVILLE TO PAY 100%.

NEED TO INSTALL TWO NEW INSULATED JOINTS.

DESCRIPTION QUANTITY U/M CoSsT TOTAL $
e e e e e 9 o e
LABOR
Fr e 3 s e S o ek
ELECTRICAL LABOR F/PQOWER TRANS SYS 54.00 MH 1,107
PLACE FIELD WELDS 34.88 MH 665
SIGNAL FIELD LABOR 1120.00 MH 24,567
SIGNAL SHOP LABOR 64.00 MH 1,264
PAYROLL ASSOCIATED COSTS 17,054
EQUIPMENT EXPENSES 5,023
SUPERVISION EXPENSES 18,743
INSURANCE EXPENSES 4,139
TOTAL LABOR COST 72,562 72,562
Fr e sk e ek e ok
MATERTAL
e ok ke ok ok
PLUG, RAIL, INSULATED, BONDED, 20 FT 2.00 EA 990
WELD, KIT, GENERIC FOR ALL RAIL WEIGHTS 4.00 KT 228
4-IN PVC 500.00 FT 950
BATTERY 1.00 EA 5,336
BUNGALOW 6X6 1.00 EA 5,190
CABLE 1.00 EA 3,136
CANTILEVER COMPLETE 2.00 EA 19,000
CHARGER 2.00 EA 1,018
METER POLE 1.00 EA 1,500
MISC. BUNGALOW MATERIAL 1.00 LS 7,302
MISC. FIELD MATERIAL 1.00 LS 4,031
MISC. MATERIAL 1.00 EA 2,000
PMD3R SYSTEM 1.00 EA 10,531
SURFACE ROCK 1.00 LS 250
TUNED JOINT COUPLERS 4,00 EA 3,000
VIGILANT RECORDER 1.00 EA 1,560
STORE EXPENSES 1,625
USE TAX 4,388
OFFLINE TRANSPORTATION 823
TOTAL MATERIAL COST 72,858 72,858
e e ek ok ok
OTHER
e 3 e e e e e A
AC POWER SERVICE 1.00 LS 1,000
CONTRACT ENGR. 1.00 EA 6,000
,DIRECT SHIPPING 1.00 EA 6,000
EQUIPMENT RENTAL 1,00 LS 14,000
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TOTAL OTHER ITEMS COST 27,000 27,000

PROJECT SUBTOTAL 172,420
CONTINGENCIES 17,242
BILL PREPARATION FEE 949
GROSS PROJECT COST 190,611
LESS COST PAID BY BNSF 0
TOTAL BILLABLE COST 190,611

12}

Exiiant B
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CONTRACTOR'S
RIGHT OF ENTRY AGREEMENT
FOR CONSTRUCTION PROJECTS ON OR ADJACENT TO PROPERTY OF
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

Gentlemen:

The undersigned, hereinafter referred to as Contractor, has entered into a Contract dated

__,2000, with Marysville, Washington ("City") for the performance of certain work in connection
with the project. The widening and the improvements to the State Street at-grade crossing in the
performance of which work the Contractor will necessarily be required to conduct operations within THE
BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY ("Railway"), right of way and property
("Railway Property"). The Contract provides that no work shall be commenced within Railway Property until the
Contractor employed in connection with said work for County executes and delivers to Railway an Agreement, in the
form hereof, and shall have provided insurance of the coverage and limits specified in said Contract and Section 2 of this
Agreement. If this Agreement is executed by other than the Owner, General Partner, President or Vice President of
Contractor, evidence is furnished to you herewith certifying that the signatory is empowered to execute this Agreement
for the Contractor.

Accordingly, as one of the inducements to and as part of the consideration for Railway granting permission to
Contractor to enter upon Railway Property, Contractor, effective on the date of said Contract, has agreed and does hereby
agree with Railway as follows:

SECTION 1. RELEASE OF LIABILITY AND INDEMNITY

Contractor agrees to release Railway from any claims arising from the performance of this Agreement which
Contractor or any of its employees, subcontractors, agents or invitees could otherwise assert against Railway, regardless
of the negligence of Railway, except to the extent that such claims are proximately caused by the intentional misconduct
or gross negligence of Railway.

Contractor shall indemnify and hold harmless Railway for all judgments, awards, claims, demands, and expenses
(including attorney's fees), for injury or death to all persons, including Railway's and Contractor's officers and employees,
and for loss and damage to property belonging to any person, arising in any manner from Contractor's or any of
Contractor's subcontractors' acts or omissions or failure to perform any obligation hereunder. THE LIABILITY
ASSUMED BY CONTRACTOR SHALL NOT BE AFFECTED BY THE FACT, IF IT IS A FACT, THAT THE
DESTRUCTION, DAMAGE, DEATH, OR INJURY WAS OCCASIONED BY OR CONTRIBUTED TO BY THE
NEGLIGENCE OF RAILWAY, ITS AGENTS, SERVANTS, EMPLOYEES OR OTHERWISE, EXCEPT TO
THE EXTENT THAT SUCH CLAIMS ARE PROXIMATELY CAUSED BY THE INTENTIONAL
MISCONDUCT OR GROSS NEGLIGENCE OF RAILWAY,

THE INDEMNIFICATION OBLIGATION ASSUMED BY CONTRACTOR SHALL INCLUDE ANY
CLAIMS, SUITS OR JUDGMENTS BROUGHT AGAINST RAILWAY UNDER THE FEDERAL
EMPLOYEE'S LIABILITY ACT INCLUDING CLAIMS FOR STRICT LIABILITY UNDER THE SAFETY
APPLIANCE ACT OR THE BOILER INSPECTION ACT, WHENEVER SO CLAIMED.

Nothing in this agreement is intended to be construed as a requirement for the indemnification against the sole
negligence of the Railway, its officers, employees or agents for any work relative to the construction, alteration, repair,
addition to, subtraction from, improvement to, or maintenance of, any building, highway, road, railroad, excavation, or other
structure, project, development, or improvement attached to real estate, including moving and demolition in connection
therewith, performed in the State of Washington. Indemnification against liability for damages arising out of bodily injury to
persons or damage to property for any work relative to the construction, alteration, repair, addition to, subtraction from,
improvement to, or maintenance of, any building, highway, road, raflroad, excavation, or other structure, project,
development, or improvement attached to real estate, including moving and demolition in connection therewith, performed
in the State of Washington and caused by or resuiting from the concurrent negligence of the Railway and the Agency and
its agents or employees will be enforceable only to the extent of the negligence of the Agency and its agents and
employees.

1
RIGHT OF ENTRY STATE OF WASHINGTON SEPTEMBER 3, 1999
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The indemnification obligation shall include all claims brought by ant@dof§ employees .against' the Railway, its
agents, servants, employees or otherwise, and Contractor expressly waives its immunity under the industrial insurance act
(RCW Title 51) and assumes potential liability for all actions brought by its employees.

Contractor further agrees, at its expense, in the name and on behalf of Railway, that it shall adjust and settle all.
claims made against Railway, and shall, at Railway's discretion, appear and defend any suits or actions of law or .in equity
brought against Railway on any claim or cause of action arising or growing out of or in any manner c?nnectedhwnh any
liability assumed by Contractor under this Agreement for which Railway is liable or is alleged to be liable. Railway shall
give notice to Contractor, in writing, of the receipt or dependency of such claims and thereupon Coptmctor shall proceed
to adjust and handle to a conclusion such claims, and in the event of a brought against Railway, Railway may forward
summons and complaint or other process in connection therewith to Contractor, and Contractor, at Railway's discretion,
shall defend, adjust, or settle such suits and protect, indemnify, and save harmless Railway from and against all damages,
judgments, decrees, attorney's fees, costs, and expenses growing out of or resulting from or incident to any such claims or
suits.

It is mutually understood and agreed that the assumption of liabilities and indemnification provided for in this
Agreement shall survive any termination of this Agreement.

SECTION 2. INSURANCE.

(a). Before commencing any work under this Agreement, Contractor must provide and maintain in effect
throughout the term of this Agreement insurance, at Contractor's expense, covering all of the work and services to be
performed hereunder by Contractor and each of its subcontractors, as described below:

(1). Workers' Compensation coverage as is required by State law. THE CERTIFICATE MUST
CONTAIN A SPECIFIC WAIVER OF THE INSURANCE COMPANY'S SUBROGATION RIGHTS AGAINST
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY.

(2). Commercial General Liability insurance covering liability, including but not limited to Public Liability,
Personal Injury, Property Damage and Contractual Liability covering the obligations assumed by Contractor in Section 1,
with coverage of at least $2,000,000 per occurrence and $4,000,000 in the aggregate. Where explosion, collapse, or
underground hazards are involved, the X, C, and U exclusions must be removed from the policy.

(3). Automobile Liability insurance, including bodily injury and property damage, with coverage of at least
$1,000,000 combined single limit or the equivalent covering any and all vehicles owned or hired by the Contractor and
used in performing any of the services under this agreement.

(4). Railroad Protective Liability insurance stating The Burlington Northern and Santa Fe Railway
Company is the Named Insured covering all of the liability assumed by the Contractor under the provisions of this
Agreement with coverage of at least $2,000,000 per occurrence and $6,000,000 in the aggregate. Coverage shall be
issued on a standard ISO form CG 00 35 01 96 and endorsed to include ISO form CG 28 31 10 93 and the Limited
Seepage and Pollution Endorsement (see attached copy).

(b). The average train traffic per 24-hour period on this route is 2 through freight trains at a timetable speed of 10
MPH.

{c). All insurance shall be placed with insurance companies licensed to do business in the States in which the
work is to be performed, and with a current Best's Insurance Guide Rating of A- and Class VII, or better.

(d). In all cases except Workers' Compensation and Railroad Protective Liability coverage the certificate must
specifically state that THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY IS AN
ADDITIONAL INSURED.

(e) Any coverage afforded Railway, the Certificate Holder, as an Additional Insured shall apply as primary and
not excess to any coverage issued in the name of Railway.

ltem 7 - 53



(). Such insurance shall be approved by the Railway before any work is performed on Railway's Property and
shall be carried until all work required to be performed on or adjacent to Railway's Property under the terms of the
contract is satisfactorily completed as determined by the city of Everett, Washington, and thereafter until all tools,
equipment and materials not belonging to the Railway, have been removed from Railway's Property and Railway
Property is left in a clean and presentable condition. The insurance herein required shall be obtained by the Contractor
and Contractor shall furnish Railway with an original certificate of insurance, signed by the insurance company, or its
authorized representative, evidencing the issuance of insurance coverage as prescribed in (a) 1, 2 and 3 above, plus the
original Railroad Protective Liability insurance policy to:

Aftention: Maintenance Field Support
The Burlington Northern and Santa Fe Railway Company
Maintenance Field Support
4501 Kansas Avenue
Kansas City, Kansas 66106

(g). The certificate of insurance shall guarantee that the policies will not be amended, altered, modified or
canceled insofar as the coverage contemplated hereunder is concerned, without at least thirty (30) days notice mailed by
registered mail to Railway.

(h). Full compensation for all premiums which the Contractor is required to pay on all the insurance described
hereinafier shall be considered as included in the prices paid for the various items of work to be performed under the
Contract, and no additional allowance will be made therefor or for additional premiums which may be required by
extensions of the policies of insurance.

It is further distinctly understood and agreed by the Contractor that its liability to the Railway herein under SECTION 1
will not in any way be limited to or affected by the amount of insurance obtained and carried by the Contractor in
connection with said Contract.

SECTION 3. CONTRACTOR REQUIREMENTS

(a). While on or about Railway Property, Contractor shall fully comply with Railway's "Contractor
Requirements", including (but not limited to) clearance requirements and personal protective equipment requirements.
Contractor shall be responsible for fully informing itself as to Railway "Contractor Requirements”,

(b). Prior to entering Railway Property, each person providing labor, material, supervision, or services connected
with the work to be performed on or about Railway Property shall attend a Safety Orientation session conducted or
approved by Railway. Contractor shall contact Manger Public Projects, J. M. (Mike) Cowles, telephone (206) 625-6146
fax (206) 625-6115, at least thirty (30) calendar days in advance to arrange the necessary safety orientation session(s).

(c). Prior to entering Railway property, the Contractor shall prepare and implement a safety action plan
acceptable to Railway. Contractor shall audit it's compliance with that plan during the course of it's work. A copy of said
plan and audit results shall be kept at the work site and shall be available for inspection by Railway at all reasonable times

SECTION 4. PROTECTION OF RAILWAY FACILITIES AND RAILWAY FLAGGER SERVICES

(a). The Contractor shall give a minimum of at least thirty (30) working days notice to Ron Kazen the Railways
Roadmaster at telephone (425) 304-6690, in advance of when flagging services will be required to bulletin the flaggers
position and shall provide five (5) working days notice to the Roadmaster to abolish the position per union requirements.

(b). Railway flagger and protective services and devices will be required and furnished when Contractor's work
activities are located over or under of and within twenty-five (25) feet measured horizontally from center line of the
nearest track and when cranes or similar equipment positioned outside of 25-foot horizontally from track center line that
could foul the track in the event of tip over or other catastrophic occurrence, but not limited thereto for the following
conditions:
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or other contractual economic losses actually incurred by Railway which are attributable to a passenger train delay caused
by Contractor, or subcontractors.

(3). As example, a passenger train arrives 30 minutes after its contract service commitments with the Railway
and Railway is assessed damages per terms of the contract. Contractor, and/or it's subcontractors, caused a 29 minute
delay to the passenger train and therefore the Contractor is not responsible for passenger train performance incentives,
penalties or other contractual economic losses actually incurred by Railway.

(4). As example, a passenger train arrives 30 minutes after its contract service commitment and Railway is
assessed damages per terms of the contract. Contractor, and/or it's subcontractors, caused a 31 minute delay to the
passenger train and therefore the Contractor is 100% responsible for any passenger train
performance incentive, penalties or other contractual economic losses actually incurred by Railway.

(5). The contractual relationship between Railway and its passenger customers is proprietary and
confidential. In the event of a passenger train delay covered by this Agreement, Railway will share information relevant
to any passenger train delay to the maximum extent consistent with Railway confidentiality obligations. Damage for
passenger train delays for certain passenger trains could be as high as $50,000.00 per passenger train.

(b). Train Delays Damages, Freight Trains

(1). Contractor will be billed and Contractor shall pay Railway within 30 days, as provided herein, for the
damages for freight train delays, whether caused by the State, its contractors or subcontractors, or by the Railway working
for the State. The Contractor will be billed at a rate of $304.28 (for 1998) per freight train hour for each freight train
delayed as determined from Railway's records. Each delay may cause delays to more than one freight train at the same
time. These rates will be updated annually and Contractor will be billed at rate per hour in effect at the time the delay
occurred.

Kindly acknowledge receipt of this letter by signing and returning to the undersigned two original copies of this
letter, which, upon execution by Railway, shall constitute an Agreement between us.

Yours truly,

(Contractor) The Burlington Northern and Santa Fe
Railway Company

By " By
Manager Public Projects

(Title) Accepted this day of )
2000

Address

City, State, Zip.
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LIMITED SEEPAGE, POLLUTION AND CONTAMINATION COVERAGE
ENDORSEMENT WORDING

In consideration of the premium charged it is understood and agreed that Exclusion f. of Coverage A.
of this Policy shall not apply to the liability of the Insured resulting from seepage and/or pollution
and/or contamination caused solely by:

a) unintended fire, lightning or explosion: or
b) acollision or overturning of a road vehicle: or
¢) acollision or overturning or deraiiment of a train.

Notwithstanding the foregoing it is agreed that the coverage provided by this Endorsement shall not
apply to:

1. loss of, damage to or loss of use of property directly or indirectly resulting from
sub-surface operations of the Insured, and/or removal of, loss of or damage to
sub-surface oil, gas or any other substance;

2. any site or location used in whole or in part for the handling, processing,
treatment, storage, disposal or dumping of any waste materials or substances;

3. the cost of evaluating and/or monitoring and/or controlling seeping and/or
polluting and/or contaminating substances;

4. the cost of removing and/or nullifying and/or cleaning up seeping and/or polluting
and /or contaminating substances on property at any time owned and/or leased

and/or rented by the insured and/or under the control of the Insured.

Notwithstanding the foregoing, Item 1 does not apply to tunnels.
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