
CITY OF MARYSVILLE 

 

EXECUTIVE SUMMARY FOR ACTION 

 

CITY COUNCIL MEETING DATE:  June 24, 2013 
AGENDA ITEM:  

Planning Commission Recommendation Relating to an Ordinance 

Prohibiting the Establishment of Medical Cannabis 

Collective gardens and Medical Cannabis Dispensaries and 

Repealing the Moratorium Established by Ordinance 2889 

AGENDA SECTION: 

New Business 

 

PREPARED BY: 

Gloria Hirashima, Chief Administrative Officer 

 

DIRECTOR APPROVAL: 

 

ATTACHMENTS: 

1. Draft Ordinance. 

2. Staff memorandum dated 5/9/13 

3. Planning Commission minutes dated 5/14/13 

4. Court decisions relating to Medical Cannabis 

5. Information on city of Kent ordinance 

6. Ordinance 2867 

7. Ordinance 2882 

8. Ordinance 2889 

9. Planning Commission minutes dated 6/11/13 will be 

provided in packet update, when available. 

 

 
MAYOR  CAO 

BUDGET CODE:  

 

 

AMOUNT:   

$ 

DESCRIPTION: 

 

The Planning Commission is recommending approval of an ordinance amending 

Marysville Municipal Code (MMC) Sections 22A.020.040; 22A.020.140; 22C.020.060; 

and 22C.020.070 (68).  The ordinance will prohibit the establishment of medical cannabis 

collective gardens and dispensaries and repeal the existing moratorium on said facilities 

which expires on July 5, 2013.   

 

The Planning Commission (PC) held a public hearing on the proposed regulations on 

June 11, 2013.  The PC considered the information, took testimony and recommended 

approval of the proposed ordinance.   

 

 
RECOMMENDED ACTION: 

Recommend approval of the Planning Commission recommendation, and adoption of an 

ordinance prohibiting the establishment of medical cannabis collective gardens and 

dispensaries, and repealing Ordinance 2889. 

 

COUNCIL ACTION: 
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CITY OF MARYSVILLE 
Marysville, Washington 

ORDINANCE NO.    
 

AN ORDINANCE OF THE CITY OF MARYSVILLE, WASHINGTON AMENDING 
MARYSVILLE MUNICIPAL CODE (MMC) SECTIONS 22A.020.040; 
22A.020.140; 22C.020.060; AND 22C.020.070(68) PROHIBITING THE 
ESTABLISHMENT OF MEDICAL CANNABIS COLLECTIVE GARDENS  AND 
MEDICAL CANNABIS DISPENSARIES; REPEALING THE MORATORIUM ON 
MEDICAL MARIJUANA DISPENSARIES AND COLLECTIVE GARDENS; 
PROVIDING FOR SEVERABILITY AND ESTABLISHING AN EFFECTIVE 
DATE. 
 

WHEREAS, Initiative Measure No. 692, approved by the voters of Washington State 
on November 30, 1998 and now codified as chapter 69.51A RCW, created an affirmative 
defense for “qualifying patients” to the charge of possession of marijuana (cannabis); and 

 
WHEREAS, in 2011, the Washington State Legislature passed a bill (E2SSB 5073) to 

legalize the licensing of medical marijuana or cannabis dispensaries, production facilities, 
and processing facilities; and 

 
WHEREAS, on April 29, 2011, Governor Gregoire vetoed portions of E2SSB 5073 that 

would have provided the legal basis for legalizing and licensing medical marijuana or 
cannabis dispensaries, processing facilities and production facilities; and 

 
WHEREAS, E2SSB 5073, as approved, further authorized cities to adopt and enforce 

zoning requirements regarding production and processing of medical cannabis; and 
 
WHEREAS, Cannabis remains a controlled substance under the Controlled Substances 

Act, 21 U.S.C. Ch. 13 and the U.S. Department of Justice and United States Attorneys in the 
State of Washington have continued to maintain that cannabis (marijuana) is illegal to 
posess, distribute, dispense or manufacture under federal law; and 

 
WHEREAS, MMC 22A.010.040(3) provides that all land uses and development 

authorized by Title 22 MMC shall comply with all other regulations and or requirements of 
Title 22 as well as any other applicable local, State or Federal law; and 

 
WHEREAS, the City Council adopted Ordinance 2867, a six month moratorium and 

interim regulation prohibiting the establishment of medical cannabis dispensaries collective 
gardens and the licensing and permitting thereof on July 19, 2011.  The City Council 
adopted Ordinance 2882, extending the moratorium established in Ordinance 2867 for an 
additional six (6) months from the date of expiration of Ordinance 2867. The City Council 
adopted Ordinance 2899, extending the moratorium an additional 12 months from the date 
of expiration of Ordinance 2882, providing adequate time for staff and Planning Commission 
to study and make a recommendation on the matter.  Ordinance 2899 is set to expire on 
July 5, 2013. 

 
WHEREAS, the City Council finds and determines that such amendments authorized 

herein are not intended to regulate the individual use of cannabis for medical purposes by 
qualifying patients and designated providers as authorized pursuant to Chapter 69.51 RCW; 
and 

Item 13-2

ghirashima
Typewritten Text
Exhibit 1



Page 2 of 4 
DRAFT – Medical Marijuana ORD  
 

 
WHEREAS, the City Council seeks to identify what changes in Title 22 MMC are 

necessary and or appropriate to clearly ban or prohibit collective gardens as that term is 
described in Engrossed Second Substitute Senate Bill 5073 approved by Governor Christine 
Gregoire on April 29, 2011; and 

 
WHEREAS, as part of the process for the adoption of zoning regulations, the land use 

impacts of collective gardens must be identified; and 
 
WHEREAS, many jurisdictions around the country that have approved medical 

marijuana uses have experienced numerous land use impacts, such as: 

• Conversion of residential uses into marijuana cultivation and processing 
facilities, removing valuable housing stock in a community; 

• Degrading neighborhood aesthetics due to shuttered up homes, offensive 
odors, increased night-time traffic, parking issues, loitering from potential 
purchasers looking to buy from a  collective member; 

• Environmental damages from chemicals being discharged into surrounding 
and off-site soil and storm and sanitary sewer systems; 

• Serious risk of fire hazard due to overload service connections used to 
operate grow lights and fans; 

• Improper ventilation leading to high levels of moisture and mold;  

• Illegal structural modifications; and 

• Criminal issues such as home invasions, burglaries of medical marijuana 
facilities, theft and property damage; and  

WHEREAS, the Planning Commission discussed the above-referenced amendment 
during public meetings held on May 14, 2013; and 
 

WHEREAS, after providing notice to the public as required by law, on June 11, 2013, 
the Marysville Planning Commission held a Public Hearing on proposed amendments to the 
City’s development regulations; and 
 

WHEREAS, on June 11, 2013, the Marysville Planning Commission made a 
Recommendation to the City Council recommending the adoption of the proposed 
amendments to the City’s development regulations; and 

 
WHEREAS, at a public meeting on June 24, 2013, the Marysville City Council 

reviewed and considered the Marysville Planning Commission’s Recommendation and 
proposed amendments to the City’s development regulations; and 
 

WHEREAS, the City of Marysville has submitted the proposed development regulation 
revisions to the Washington State Department of Commerce on April 15, 2013, seeking 
expedited review under RCW 36.70A.160(3)(b) in compliance with the procedural 
requirement under RCW 36.70A.106; and 
 

WHEREAS, the amendments to the development regulations are exempt from State 
Environmental Policy Act review under WAC 197-11-800(19); 
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WHEREAS, the City Council has considered both the direct and incidental  land use, 
law enforcement and public safety impacts of collective gardens, cannabis dispensaries, and 
is aware of the issues and impacts encountered in other cities that allow cannabis collective 
gardens and/or dispensaries;  and 

 
WHEREAS, the Marysville City Council has determined that Medical Cannabis 

Collective Gardens “marijuana”, is in conflict with current Federal law which recognizes 
marijuana as a controlled substance; and 

 
WHEREAS, the Marysville City Council has determined and the intent and purpose of 

this Ordinance is that Medical Cannibus Collective Gardens and Medical Cannabis 
Dispensaries shall not be permitted in the City of Marysville. 

 
THE CITY COUNCIL OF THE CITY OF MARYSVILLE, WASHINGTON, DO 

ORDAIN AS FOLLOWS: 
 
Section 1. MMC 22A.020.040 is hereby amended by amending Section “C” 

definitions to add the following definition: 

“Cannabis” means all parts of the plant Cannabis, whether growing or not; the 
seeds thereof; the resin extracted from any part of the plant; and every 
compound, manufacture, salt, derivative, mixture, or preparation of the plant, its 
seeds, or resin.  For the purposes of this definition, “cannabis” does not include 
the mature stalks of the plant, fiber produced from the stalks, oil or cake made 
from the seeds of the plant, any other compound, manufacture, salt, derivative, 
mixture, or preparation of the mature stalks, except the resin extracted there 
from, fiber, oil, or cake, or the sterilized seed of the plant which is incapable of 
germination.  The term “cannabis” includes cannabis products and useable 
cannabis. 

Section 2.  MMC 22A.020.140 is hereby amended by amending Section “M” 
definitions to  add the following definitions: 

“Medical marijuana (Cannabis) dispensary” or “dispensary” means any facility or 
location where medical marijuana is grown, made available to and/or distributed 
by or to two or more of the following: a primary caregiver, a qualified patient, or 
a person with an identification card. 

“Medical marijuana (Cannabis) collective gardens” or “collective garden” means a 
garden where qualifying patients engage in the production, processing, and 
delivery of cannabis for medical use as set forth in chapter 69.51A RCW and 
subject to the limitations therein and in this ordinance.” 

“Miscellaneous Health” Establishments primarily engaged in providing health and 
allied services, including but not limited to physical and occupational therapists; 
blood banks; blood donor stations; medical photography and art; osteoporosis 
centers; kidney dialysis centers; sperm banks; etc. 

Section 3

  

. MMC  Section 22C.020.060 table entitled ‘Permitted uses’ Commercial, 
Industrial, Recreation and Public Institution Zones is hereby amended to  add  a 
Miscellaneous Health land use category as follows: 
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Specific Land Use NB CB GC DC MU BP LI GI REC P/I 

Health Services:                     

Medical/dental clinic P P P P P         P 

Hospital   P P P C         C 

Miscellaneous Health  P(68) P (68) P(68) P(68) P(68)     P(68) 

 
Section 4

(68)  Excepting “marijuana (cannabis) dispensaries” and “marijuana (cannabis) collective 
gardens” as those terms are defined or described in this code and/or under state law,  such  
facilities and/or uses are prohibited in all zoning districts of the City of Marysville. 

. MMC   Section 22C.020.070 entitled  “Permitted uses – Development 
conditions” is hereby amended  to  add  a new footnote 68 which shall  read as follows: 

 
Section 5.  Severability.  If any section, subsection, sentence, clause, phrase or 

work of this ordinance should be held to be invalid or unconstitutional by a court of 
competent jurisdiction, such invalidity or unconstitutionality thereof shall not affect the 
validity or constitutionality of any other section, subsection, sentence, clause, phrase or 
word of this ordinance. 

 PASSED by the City Council and APPROVED by the Mayor this ______ day of 

__________________, 2013. 

CITY OF MARYSVILLE 
 
 
By:   
 JON NEHRING, MAYOR 

Attest: 

By:   
 SANDY LANGDON, CITY CLERK 
 
Approved as to form: 

By:   
 GRANT K. WEED, CITY ATTORNEY 

Date of Publication:   

Effective Date:   
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PLANNING 
COMMISSION MINUTES 

 
 
May 14, 2013 7:00 p.m. City Hall 
 
 
CALL TO ORDER 
 
Chair Leifer called the May 14, 2013 meeting to order at 7:02 p.m. noting no one 
present in the audience.  
 
Marysville 
 
Chairman:   Steve Leifer 
 
Commissioners: Roger Hoen, Jerry Andes, Kelly Richards, Kay Smith, 

Steven Lebo, Marvetta Toler  
 
Staff:   Senior Planner Cheryl Dungan 
 
Absent:   None 
 
 
APPROVAL OF MINUTES: April 23, 2013 
 
Motion made by Commissioner Kay Smith, seconded by Commissioner Richards, to 
approve the minutes as presented. Motion passed (6-0) with Commissioner Toler 
abstaining. 
 
AUDIENCE PARTICIPATION 
 
NEW BUSINESS 
 
Wireless Communication Facility Prohibition in the Downtown Master Plan 
 
Senior Planner Cheryl Dungan explained that in 2009 the City adopted the Downtown 
Master Plan in order to establish guidelines to help development and redevelopment to 
promote the City's goal of revitalizing the downtown. Currently, cell towers up to 140 
feet tall are allowed in the Downtown Planning Area. It is staff’s recommendation to the 
Planning Commission that wireless communication facilities be prohibited in the 
downtown planning area for aesthetic purposes. Senior Planner Dungan explained that 
the City recently contracted with a consultant for the downtown waterfront plan who had 
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stressed the importance of the nice vista. Allowing cell towers in that area could 
interfere with those valuable views.  
 
Commissioner Andes asked if there are any towers in that area currently. Senior 
Planner Dungan replied that there are not, but there has been some interest recently.  
 
Commissioner Hoen asked if anyone has ever tried to force the cell phone providers to 
share towers. Senior Planner Dungan explained that the City’s code requires that they 
look at co-locating towers first.  
 
Chair Leifer wondered if this could be revisited in the future if it becomes necessary to 
have cell towers in that area. Senior Planner Dungan replied that the code could be 
revisited in the future if necessary.  
 
Motion made by Commissioner Toler, seconded by Commissioner Smith, to approve 
the staff’s recommendation to forward the proposed code amendments prohibiting 
Wireless Communication Facilities in the Downtown Area Master Plan. Motion passed 
unanimously (7-0). 
 
Draft Medical Cannabis Collective Regulations – Workshop 
 
Senior Planner Dungan stated that this only pertains to medical marijuana regulations. 
She discussed the current regulations and explained that the City wants to create a new 
designation for accessory medical uses which would prohibit the medical cannabis 
dispensaries and collective gardens and limit medical marijuana to one patient, one 
provider.   
 
Chair Leifer expressed some concern about the fact that the proposed regulations are 
not in compliance with federal law. Senior Planner Dungan explained that this has gone 
through the City Attorney's office, and there have been a couple of test cases in the 
courts. So far the courts are upholding the cities' ability to have police power and to 
choose whether or not to allow medical marijuana collective gardens and dispensaries 
in their cities. Chair Leifer wondered about implications of going contrary to the federal 
laws. Senior Planner Dungan concurred that that was a consideration. She noted that 
the police are in full support of the proposed regulations.  
 
Commissioner Hoen commented that the state will probably be developing new rules for 
marijuana sale and use. He noted that those new rules could potentially be in conflict 
with these regulations and wondered if it might make sense to wait. Senior Planner 
Dungan explained that the City has already extended this for two years and is about at 
the point where it could be opening itself up to some liability for putting off adopting 
regulations. She discussed some differences between medical marijuana and retail and 
noted that there are significant differences between those regulations. She 
acknowledged that the City will be discussing the retail aspect after the state finalizes its 
regulations. Commissioner Toler commented that Colorado has had a lot of issues with 
robberies and dangerous situations surrounding their dispensaries. Senior Planner 
Dungan concurred that cities that have adopted these regulations have seen an 
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increase in crime and other issues related to marijuana. Staff is recommending a public 
hearing be set for June 11 so it can get to the Council before the end of June and 
before the expiration of the latest moratorium on July 5. 
 
Chair Leifer requested legal advice on this as it would be contrary to federal law. Senior 
Planner Dungan explained that Grant Weed’s office has reviewed this and supports it. 
She reiterated that the courts are giving cities the right to choose. She further explained 
that staff, the City Attorney, and the Police Department are all in full support of this and 
would like to see it move forward.  
 
Commissioner Hoen asked about staff’s expectations for public attendance at the 
hearing. Senior Planner Dungan was not sure, but she noted that the police would 
probably attend. She said she wasn’t expecting a huge crowd. She thought that perhaps 
they would move on to other cities that are more lenient in this regard.  
 
Commissioner Hoen commented that from what he has heard it sounds like legalized 
marijuana will be more expensive than illegal marijuana.  
 
Motion made by Commissioner Richards, seconded by Commissioner Toler, to set a 
public hearing for June 11 to consider the proposed code amendments regarding 
marijuana. Motion passed unanimously (7-0). 
 
COMMENTS FROM COMMISSIONERS 
 
CITY COUNCIL AGENDA ITEMS AND MINUTES 
 
ADJOURNMENT 
 
Motion made by Commissioner Lebo, seconded by Commissioner Richards, to adjourn 
at 7:29 p.m. Motion passed unanimously. 
 
NEXT MARYSVILLE MEETING: 
 
June 11, 2013  
 
 
_____________________________________ 
Laurie Hugdahl, Recording Secretary 
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PLANNING 
COMMISSION MINUTES 

 
 
June 11, 2013 7:00 p.m. City Hall 
 
 
CALL TO ORDER 
 
Chair Leifer called the June 11, 2013 meeting to order at 7:01 p.m. noting the absence 
of Marvetta Toler and also that there was no one in the audience.  
 
Chairman:   Steve Leifer 
 
Commissioners: Roger Hoen, Jerry Andes, Kelly Richards, Kay Smith, 

Steven Lebo 
 
Staff:   CAO Gloria Hirashima, Police Chief Rick Smith, City 

Attorney Grant Weed, Chief Information Officer Doug Buell 
 
Absent:   Marvetta Toler 
 
 
APPROVAL OF MINUTES  
 
May 14, 2013 Meeting Minutes 
 
Motion made by Commissioner Smith, seconded by Commissioner Richards, to 
approve the May 14, 2013 Meeting Minutes. Motion passed unanimously (6-0). 
 
AUDIENCE PARTICIPATION 
 
PUBLIC HEARINGS 
 
Draft Medical Cannabis Collective Regulations 
 
The hearing was called to order at 7:01 p.m. 
 
CAO Hirashima gave some background on the medical cannabis collective regulations. 
She explained that the City has been operating under a moratorium since 2011. While 
the Washington State has passed initiatives to legalize marijuana, federal laws still 
recognize it as illegal, and this has created a dilemma for cities. The City has been in a 
holding pattern since the original passage of the legislation while they have been 
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studying approaches regarding how to handle this. The City Attorney and Police Chief 
have also been involved in this review to find a path that is legally defensible and to 
gauge where the court is going. The ordinance before the Planning Commission 
provides for a somewhat permanent solution. It clearly provides for a use matrix and a 
use called Miscellaneous Health with a notation that says “excepting marijuana 
cannabis dispensaries and marijuana cannabis gardens . . .” The ordinance also 
provides for definitions for cannabis, medical marijuana cannabis dispensaries, medical 
marijuana cannabis collective gardens, and a description of miscellaneous health. CAO 
Hirashima added that the Marysville has also been working with surrounding 
jurisdictions with the recognition that they are operating within a larger urban area. The 
cities of Marysville, Arlington, and Lakes Stevens’ police and planning departments 
have met to compare approaches. All of them are trying to take a regional approach of 
proposing similar laws. The City of Lake Stevens notified her today that their Council 
passed a very similar ordinance last night which also prohibits these uses.  
 
Police Chief Rick Smith explained that aside from criminal consequences, he has seen 
the devastating consequences of marijuana on a personal level. He then discussed 
some of the criminal issues that are associated with the marijuana dispensaries and 
collective gardens. He acknowledged that this is a difficult issue because he believes 
there can be legitimate uses for marijuana on the medical side. The state of Washington 
is still working on the regulations through the Liquor Control Board, but it will be some 
time before those are put in place. In the meantime, federal law still says that marijuana 
is a controlled substance. Therefore, the possession, sale, manufacture, and distribution 
of it is still illegal per federal law even though it was recently passed on a state level. 
 
Chief Smith reviewed how this issue has played out in Washington, Colorado, and 
California. Colorado is the only other state that has legalized marijuana outside of 
medical use. He stressed that the industry is laden with criminal activity. From March 
2011 until the present time in the state of Washington there were 13 different types of 
crimes that are associated specifically with medical collective gardens, especially with 
burglary and armed robbery of the marijuana from the gardens and then reselling it. In 
the Denver area of Colorado, in 2009 they had 10 dispensary burglaries; in 2010 there 
were 64; in 2011 there were 100; in 2012 there were 102; and in 2013 there were 22 
burglaries in dispensaries in just the first three months of the year.  
 
In the state of Washington, the federal government is now cracking down on medical 
marijuana and dispensaries. In the Seattle area 11 dispensaries have received 
shutdown notices because they are not adhering to federal law. In San Francisco, they 
are shutting down 7 to 10 of the remaining 15 medical marijuana dispensary locations. 
Chief Smith reviewed crimes associated with dispensaries, grow operations, and/or 
coops for 2012 to 2013 in the state of Washington which included: arson, multiple 
homicides, explosives, home invasion robbery, and burglaries. Typically what Colorado 
has seen is that the THC concentration is much higher with the indoor grow operations. 
A lot of people are going into Colorado, stealing the marijuana, and taking it to other 
states because the value is much greater and they can get more money for it. He spoke 
in support of the ordinance and the way the City of Marysville is trying to approach this 
issue.  
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Commissioner Hoen said he was confused about the fact that this is illegal per federal 
law and the statement that federal law has to be followed or they will be shut down. 
Chief Smith noted that City Attorney Weed would be able to answer that question in 
more detail, but stated that the justice department has said that they are going to take a 
passive approach to the issue over the last several years, which has resulted in the 
current situation. 
 
City Attorney Grant Weed reviewed the current status of the law at the federal level as 
well as in the state of Washington. He acknowledged that the law is not completely 
settled in this matter. It will take some time for this to work its way through the court 
system. The federal law that applies to it is the Federal Controlled Substances Act 
(CSA) which identifies five different schedules of drugs. Under the CSA marijuana is 
classified as a Schedule 1 Drug. This means that the federal government recognizes it 
as having no accepted medicinal use. It is a criminal offense to use, possess, transport, 
or manufacture that particular drug. It is also illegal to open, lease, or maintain any 
place for the purpose of manufacturing, distributing, or using a controlled substance.  
 
Washington State Uniform Controlled Substance Act also makes it illegal to 
manufacture, deliver, or possess with intent to manufacture or deliver a controlled 
substance. Marijuana is listed under the state law as a controlled substance, and that 
law is still on the books. Since the adoption of Uniform Controlled Substance Act, the 
Medical Marijuana Initiative was approved by the voters in the state of Washington in 
1998. This related just to qualifying patients with terminal or debilitating medical 
conditions which in the judgment of their physician would benefit from the use of 
medical marijuana. This didn't make it lawful for everyone, but it gave those persons an 
affirmative defense against prosecution for a crime of possession and using it if they 
stayed within certain amounts. In 2011 the legislature adopted ESSSB 5073 which 
Governor Gregoire partially vetoed. The part that survived the veto allowed local 
government, including cities, to zone, license, and regulate the use of medical 
marijuana. Different cities have exercised their power to regulate in different ways. The 
operation of dispensaries is clearly illegal under the medical marijuana bill passed by 
the legislature in 2011. That bill's provisions relating to individual cultivation of medical 
marijuana cannabis in collective gardens was not vetoed, but the authority to regulate 
through zoning was preserved.  
 
City Attorney Weed explained that there are some cities such as Woodinville and Pasco 
that have chosen to ban even collective gardens. Additionally, the City of Kent adopted 
an ordinance banning medical marijuana collective gardens through zoning and 
nuisance regulations. This is essentially similar to the ordinance that Marysville staff is 
proposing to the Planning Commission. He went on to explain that Kent's ordinance was 
challenged in court. In the King County Superior Court it was upheld as being valid and 
lawful. That decision was appealed, and the State Supreme Court agreed to consider 
the issue. The Supreme Court is currently deciding whether it is going to hear the 
appeal or whether it is going to remand it to the State Court of Appeals. The bright side 
is that out of this ordinance there will ultimately be some law that will decide in the state 
of Washington whether cities, through an ordinance, have the authority to ban collective 
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gardens. The same issue has come up in other states. The City of Riverside, California 
also adopted an ordinance banning collective gardens and dispensaries. The state of 
California's medical marijuana law is very similar to the one in Washington, and the 
California State Supreme Court upheld the City of Riverside's ban on collective gardens.  
 
City Attorney Weed explained that I-502 approved by the voters legalizes the use of 
recreational marijuana with some stipulations. It is a different law than the medical 
marijuana issue (ESSSB 5073) and the two bills conflict in some respects. The directive 
in I-502 was to have the Liquor Control Board adopt regulations relating to marijuana by 
December of 2013. The Liquor Control Board has been in the process of rulemaking, 
holding public meetings all over the state and getting input from all the different 
interested parties regarding the recreational marijuana issue. He noted that somewhere 
down the road cities will have to address that issue separately from the medical 
marijuana issue. The draft ordinance before the planning commission tonight only 
applies to medical marijuana.  
 
Referring to Commissioner Hoen's question about why we are dealing with this if it is 
already illegal under federal law, City Attorney Weed reviewed case law at the federal 
level that says no state can authorize violations of federal law. Except in specific cases 
federal law preempts state law and controls state law. There has been a case decided 
by the United States Supreme Court that says that the Federal Controlled Substances 
Act supersedes state regulations relating to marijuana even when it is used for 
medicinal purposes. Nevertheless, 19 states across the country have adopted medical 
marijuana statutes. In terms of enforcement, in 2009 there was a memo written by the 
US Department of justice called the Ogden Memo which tried to provide clarification and 
guidance to federal prosecutors on how they should enforce the CSA. That memo 
stated that prosecution of individuals with cancer or other serious illnesses will not be 
given high priority. Businesses that are operating to make a profit and that are operating 
in a way that puts special interests (like schools and daycares) at risk are a higher 
priority. In June of 2010 another memo by the Department of Justice sent to United 
States attorneys clarified that dispensaries and licensed growers could be prosecuted 
for violating the Federal drug and money laundering laws as well.  
 
As it relates to the state of Washington, the County Commissioners in Clark County 
wrote asking the federal government whether their enforcement efforts would extend to 
activities implementing the state's law on medical marijuana. The US Attorney's Office 
responded by saying, "Anyone who knowingly carries out the marijuana activities 
contemplated by Washington State law as well as anyone who facilitates such activities 
or conspires to commit such violations, is subject to criminal prosecution as provided in 
the Controlled Substances Act. The same conclusion would apply with equal force to 
the proposed activities of the Board of County Commissioners and county employees." 
City Attorney Weed summarized that it appears that the City of Marysville has authority 
to ban collective gardens, but the law could change depending on what happens with 
the Kent case.  
 
Commissioner Richards questioned if an ordinance was really necessary since it’s 
already illegal per federal standards. City Attorney Weed stated the need to take some 
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action regarding the Washington State bill. If the City doesn't address the issue there 
will be a belief that it's okay to set up a dispensary or collective garden in Marysville. 
The action being proposed is through zoning, making it clear that the City intends to ban 
collective gardens and dispensaries. Also, the local police don't have jurisdiction or 
authority to go out and cite people or shut them down under federal law, but they would 
have authority under the Marysville Municipal Code.  
 
Commissioner Hoen asked about potential legal defense of planning commissioners on 
this decision if necessary. City Attorney Weed replied that both a state statute and a 
Marysville Municipal Code require the City to indemnify its elected and appointed 
officials for acts that they take within the scope of their responsibilities. This decision is 
within the scope of the Planning Commission's responsibility.  
 
Commissioner Hoen asked about the problem with rolling the moratorium over. City 
Attorney Weed discussed the risk related to this. Staff is recommending that the City 
take some action other than continuing the moratorium. Commissioner Hoen asked 
about the likeliness of one state’s Supreme Court recognizing the decision of another 
state’s Supreme Court. City Attorney Weed noted that state level Supreme Court 
decisions are not binding on other states, but federal appellate court level decisions are 
binding on all states. However, the decision in the state of California gives an idea what 
the highest courts in other states are doing with this issue.  
 
Commissioner Richards asked what would happen if the Washington State Supreme 
Court or the Court of Appeals comes back and says that Kent’s ordinance is not lawful 
or valid. City Attorney Weed explained that staff would evaluate the court's decision and 
see what needs to be done to make the ordinance comply with what the court has said. 
He noted that the City can always bring the ordinance back and amend or repeal it.  
 
Commissioner Lebo referred to page 3 of 4 of the draft ordinance under section 1 which 
seems to contradict itself regarding the parts of the plants covered under the definition. 
City Attorney Weed indicated that the verbiage defines it generally then attempts to 
clarify the definition just for the purposes of this document. 
 
Chair Leifer spoke in support of the ordinance in order to provide the necessary tools of 
legitimacy to law enforcement personnel.  
 
Grant Weed stated that the hearing had been properly noticed and advertised. He 
added that throughout the hearing there were no members of the public present to 
provide comment. Two members of the Marysville police department were present in 
the audience, but did not provide comment.  
 
The public testimony portion of the public hearing was closed at 7:57 p.m.  
 
Motion made by Commissioner Richards, seconded by Commissioner Lebo, to forward 
the ordinance as written to Council with a recommendation for approval. Motion passed 
unanimously (6-0). 
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The hearing was closed at 8:04 p.m. The Planning Commission recessed from 8:04 
until 8:07 p.m.  
 
Wireless Communication Facility Prohibition in the Downtown Master Plan 
 
The public hearing was opened at 8:07 p.m. 
 
CAO Hirashima stated that the hearing had been properly noticed and advertised. It 
was noted that there was no one present in the audience for the hearing. CAO 
Hirashima reviewed the proposed ordinance and stated that staff is recommending 
prohibition of wireless communication facilities in the Downtown Master Plan area.  
 
Commissioner Andes asked if this just applied to the poles. CAO Hirashima replied that 
it did. Her understanding was that attached wireless facilities would still be allowed if 
they were integrated into the structure. Chair Leifer asked where this was stated in the 
proposed code. CAO Hirashima said her understanding of the intent of the code was to 
prohibit just the towers, but acknowledged it was not clear in the proposed code. She 
stated she was not opposed to wireless communication facilities if they could be 
disguised on the structure or integrated into the structure itself. After some discussion, 
CAO Hirashima suggested that this item be continued to the next meeting to allow staff 
time to research this more and potentially bring back language to differentiate between 
a tower and an attached wireless communication facility.  
 
Motion made by Commissioner Andes, seconded by Commissioner Richards, to 
continue the hearing to June 25. Motion passed unanimously (6-0). 
 
The hearing was closed at 8:15 p.m. until June 25. 
 
COMMENTS FROM COMMISSIONERS 
 
Commissioner Andes commented on the poor condition of the railroad crossing at 4th 
Street. CAO Hirashima said that those conditions have been reported to BNSF. She 
indicated she would check with Director Nielsen regarding the status of that.  
 
ADJOURMENT 
 
Motion made by Commissioner Richards, seconded by Commissioner Andes, to 
adjourn at 8:19 p.m. Motion passed unanimously. 
 
NEXT MEETING 
 
June 25, 2013  
 
 
_____________________________________ 
Laurie Hugdahl, Recording Secretary 
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