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PLANNING

COMMISSION
MINUTES
January 14, 2014
7:00 p.m.
City Hall

CALL TO ORDER

Planning Commission Chair Steve Leifer called the January 14, 2014 meeting to order at 7:00 p.m. noting the absence of Commissioner Marvetta Toler. 
Marysville

Chairman:  
Steve Leifer

Commissioners:
Roger Hoen, Jerry Andes, Kay Smith, Steven Lebo, Kelly Richards 
Staff:  
Planning Manager Chris Holland, CAO Gloria Hirashima, City Attorney Grant Weed, Chief Smith, Lt. Thomas 
Absent:  
Marvetta Toler
APPROVAL OF MINUTES 

November 26, 2013

Motion made by Commissioner Smith, seconded by Commissioner Andes, to approve the November 26, 2014 Meeting Minutes. Motion passed unanimously (5-0) with Commissioner Richards abstaining as he was not at the November 26 meeting.
PUBLIC HEARING
I-502 Recreational Marijuana

The hearing was opened by Chair Leifer at 7:02 p.m.

Planning Manager Chris Holland reviewed the background on this item as contained in the memo from him to the Planning Commission dated January 9, 2014. He then highlighted the recommendations of the I-502 Committee as stated in the memo on page 2. 

Public Testimony:

Greg Kanehen, 6602 56th Dr. NE, Marysville, WA 98270, stated he and his colleagues represent the Marysville Area Pastors Association which has a heart for the community and a desire to create a safe place for individuals and families. They believe in building life-giving principles into families and communities. They find it is essential in creating a healthy environment to work together with organizations such as Marysville Together Coalition, the Marysville School District, and the City of Marysville Parks and Recreation. This has resulted in numerous benefits for the community. Because the Marysville Area Pastors Association has an investment in the community they are concerned about the safety of children and teens with the establishment of a retail outlet for marijuana. Their concerns come out of the fact that they want to see beneficial outcomes for everybody. They recognize that a decision to not allow retail outlets is a difficult one, but feel that not all freedoms are beneficial for the community and for families. He noted that sometimes the pursuit of freedom can lead to enslavement and addiction. The Marysville Area Pastors Association asks that safeguards for children be in place. With the potential for abuse or misinterpretation of the laws, they urge that the Planning Commission recommend that the Council not establish these places. He stressed that their heart is for the community, and their main concern is for the safety of children and teens in the community. 
Cathy Schindler, 14120 51st Drive NE, Marysville, WA 98271, spoke as part of Marysville Together, a community coalition. She read and distributed a letter that was previously sent to Mayor Nehring and the City Council from Marysville Together. The letter stated that one of the group’s primary focuses is creating awareness and providing resources to help combat substance abuse among our youth and families. In light of this specific focus they urged the City not to allow retail outlets for the sale and distribution of marijuana in Marysville. This recommendation is based on research by agencies and health and human service organizations that indicate marijuana use may lead to other drug use and an increase in violent crime. They also cited federal laws that still make marijuana an illegal substance. She spoke in support of maintaining the safety and wellness of children and their families which is consistent with Marysville Together’s 25-year history. They are a community partnership of caring, involved members committed and empowered to promote safety, diversity and awareness and respond to the needs of the community so that everyone who lives in Marysville will take responsibility for working together towards a safe and healthy community. With the potential for abuse or misinterpretation of the laws, the establishment of marijuana retail outlets is of grave concern to the group. She spoke in support of preventing the establishment of retail outlets for marijuana in the community. 
Chair Leifer asked how Marysville Together feels about the growing and processing of marijuana. Ms. Schindler replied that they don’t want to see any of that in the community because they don’t want to send the message that this is a community norm. 
Isaac Steimle, 95 Quinn Avenue, Apt. C, Marysville, WA 98270, spoke against having retail marijuana establishments, processing, and grow sites in the community due to the negative impacts on the community, especially if it is seen as accepted by leaders of the community. 
Bruce Paquette, 6908 75th Drive NE, Marysville, WA, encouraged the Planning Commission to continue the moratorium on processing, growing, and sales to take time to see how this is affecting other communities that allow it. He is a licensed clinical social worker in Washington and works with homeless people on the street. He stated that 90% of the guys in prison committed their crimes while they were under the influence of some sort of drug. He expressed concern about telling youth that this is accepted. If this becomes normalized through laws passed, he is very concerned about the long-term impact on youth.
Dave Mills, 8202 83rd Avenue NE, Marysville, WA 98270, stated that youth are a big priority for him too. He believes that there are a lot of misconceptions flying around about this issue. He feels that the wait-and-see attitude is something that they can all work with. He believes that there is already a lot of pot being grown, sold, and smoked in the community. He asserted that he has more friends who have died from alcohol than from marijuana. He encouraged everyone to do their own research on the internet to find out what is true. He thinks that allowing this will help to control the situation and enable the City to gain some money from taxation. He urged people to watch what will happen in Colorado. He stated he would like to see the process move forward, but he doesn’t think the City is ready for it yet. Over the next six months, maybe they will be able to see what happens with this situation in other places. He recommended that at the very least the Commission’s recommendation should be to continue the moratorium in order to watch and see what happens, with the provision that a special ordinance could be passed to lift the moratorium if it appears that this is a good idea. He emphasized that the people applying for these licenses are responsible business owners, not potheads. 
Rob Mina, 5615 87th Avenue NE, Marysville, WA 98270, said he thinks a lot of business owners believe this will bring in jobs and provide a lot of taxes. He stated that he was against this in general, and wished it didn’t get passed in the state; however, after discussing it with family members who are police officers in Seattle, he says he learned that approximately 60% of the money that the drug cartels make is actually from marijuana. Noting that this issue already exists in the shadows with a criminal element, he feels that legalizing it will bring it out of the shadows and into the light. He commented that the War on Drugs obviously hasn’t worked. He thinks that putting this out there with the controls that the State has, including background checks and surveillance, is a good idea. The people who have approached him to lease industrial buildings are well-funded, reputable business owners. He asserted that if kids can’t get marijuana here they will drive to Arlington, Everett, or some other city that has allowed it. He doesn’t see any downside to this and supports production, processing, and sales, but recommended keeping it out of the downtown area.
Kate Mighell, 15305 West Lake Goodwin Road, stated that she has owned a business in Marysville for the last 12 years. She was on the I-502 Committee and is in support of this. She had high hopes of opening a facility here; however, due to her experience on the I-502 Committee, she has sold her building, and is going to locate elsewhere. She thinks that allowing this would be a positive thing for the public good and something that the City needs to embrace. She thinks legalizing marijuana is going to get rid of a lot of crime, create a lot of tax dollars, and create opportunities for education. She compared attitudes towards marijuana to historical fears and stereotypes about desegregation or allowing women into the workplace. Regarding the concept of marijuana as a gateway drug, the reason this perception exists is because the people that now sell marijuana in the back alleys also sell other things. This wouldn’t happen under the proposed retail setup with all the regulations and surveillance. Regarding crime related to marijuana, this has occurred because marijuana has been illegal, and the illegality of marijuana has been a breeding ground for organized crime in the same way the prohibition on alcohol created a breeding ground for the American mafia. The reason the voters passed I-502 is because they want that to go away. She claimed that no one has ever died from marijuana usage, and it is not addictive. On the other hand, many people die from alcohol every year. She encouraged everyone to step back from their assumptions and have an open mind. She stated that she was in support of all three aspects: growing, processing, and retail. 
Sue Rumsey, 6907 57th Street NE, Marysville, WA 98270, stated that she doesn’t see anything positive about allowing addictive drugs in the community. She also doesn’t see how this could be compared to allowing blacks in the community or allowing women to work as they are completely different topics. She does believe it is a gateway drug because it’s the lowest level of drug that comes into the society and into families, and youth can get it easily. When you are under the influence you don’t making good decisions, can get into accidents, and create havoc. She believes crime efforts should be used at the beginning instead of waiting until people are on heroin or crack. Additionally, marijuana is still against federal law. Regarding tax benefits, she stated that Marysville can get tax dollars elsewhere in ways that support families and the community. She spoke against jumping on the bandwagon just because everybody else is doing it. Instead, she stated, they should stand their ground and hold true to their commitment. She spoke in support of Alternative 1 or 2 in order to do more research before this is allowed in the community.

Ray Ferguson, 5918- 59th Drive NE, Marysville, a resident of Marysville for nearly 20 years, stated he is adamantly opposed to all of these proposals. He stated that laws have been in place in this country for many decades against the use of marijuana for a very good reason; it’s harmful. The laws are in place to protect the citizens, and removing those laws would be harmful. He urged against falling into the mindset that because this is accepted somewhere else, it should be accepted here. Regarding the comparison with alcohol, which has been associated an enormous number of deaths throughout the years. He thinks if they start to accept the use of marijuana they will likely see the same thing happen. He suggested that they look to the use of alcohol as an indicator of what would happen if they start to embrace the use of marijuana. He stated that it is a harmful drug, just like alcohol is, and it is addictive. He rejected the idea that no one has ever been harmed or killed by the use of marijuana. He noted that someone tonight had brought up an example of someone who did die because of marijuana. He reiterated that he is adamantly opposed to this and would be very disappointed in the City if this proposal is accepted. 
Aaron Thompson, Pastor, stated that in addition to being a pastor he is a resident of the city with four teenagers. He commented that this issue is really about the kind of city they want to have. He believes that they want to have a healthy community. One thing that needs to be addressed is that there are lots of areas of life that will be off limits to kids if they partake in marijuana, even if it’s legal, such as the military and other jobs. He spoke in support of having a healthy community as much as possible. He spoke in opposition to all three aspects of marijuana.

Seeing no further public comments, the hearing was closed at 7:47 p.m.

Staff Comments:

Planning Manager Chris Holland referred to the spreadsheet at the back of the memo in the Planning Commission’s packet which goes over all of the producers, processors, and retailers that were applied for in the City. He pointed out that of the 10 proposed producers only 3 of them could potentially comply with state zoning regulations. Similarly, with the processors there were three as well that could meet the requirements. Of the retailers, nine could potentially comply with state law even though the City could only potentially have three retailers. 
CAO Hirashima mentioned that City Attorney Grant Weed, Police Chief Smith, and Lt. Thomas were present and available to answer questions. 

Police Chief Rick Smith reminded the Planning Commission of the document that Lt. Thomas wrote which involves the discussion Chief Smith had with the Planning Commission last year related to medical marijuana. He stated that things have not changed in terms of where he stands as police chief. There are still crime issues associated with marijuana that need to be looked at as can be seen in Colorado. The DEA has said they are suspecting there are cartel issues that are starting to infiltrate Colorado. One of the reasons for the crime associated with this is because marijuana is a cash business. The Commission’s packet contains crime numbers related to people in Washington who were robbed, burglarized, assaulted and even killed surrounding marijuana issues. He noted that the Liquor Control Board to date has only hired five people. They have said that they would hire 36 people with 22 geared towards enforcement of marijuana establishments including producers, processors, and retailers. To think that they will be able to have surveillance of all of these locations is simply not realistic. Additionally, at the local level police will be unable to follow-up on everything that happens. He believes this comes down to the values that they hold as a city. The decisions of Marysville should be based on the evidence and information that they have. The Police Department’s recommendation is prohibition within the city.
Commissioner Hoen referred to fatalities he had heard of in Colorado and asked if there was any more information about this. Chief Smith said there was no more information because that turned out to be a hoax.

Commissioner Hoen asked City Attorney Weed if I-502 is different than the state liquor laws in that it doesn’t allow opting out. He said that the state liquor laws allow municipalities to opt out of liquor sales, but he didn’t think there was opt-out language in I-502. City Attorney Weed said that I-502 is silent on this issue. Commissioner Hoen asked City Attorney Weed about the status of the Liquor Board’s request for an opinion by the Attorney General’s Office on this. City Attorney said he wasn’t aware if any opinion has been issued or what the timing will be, but remarked that there are two parts to the request. The first part of the request for opinion is whether or not the state law pre-empts local entities such as cities and counties from adopting their own regulations concerning I-502 and the sale, production, and processing of marijuana. The second part of the request for the opinion is whether or not local entities can impose an outright ban. He stressed that whatever opinion the Attorney General’s Office issues will be given some weight, but it is not the law. Courts may refer to it and take it into consideration, but it is still just an opinion. 
Chair Leifer asked City Attorney Grant Weed about the US Department of Justice’s opinion regarding this and the local Washington representative of the US Attorney’s Office which ends with a comment that “regardless of state law permitting such activities” and also concluded that “local government employees who conducted marijuana regulatory activities under Washington State law are subject to prosecution under a CSA.” Chair Leifer acknowledged that this is an opinion, but asked City Attorney Weed how this might affect city employees. City Attorney Grant Weed stated he is not able to publicly disclose legal advice that he is providing to a client, but responded to the issue in general. Since the opinion was rendered, there has also been a memorandum that was issued in August of last year by the US Attorney’s Office which outlines the 8 priorities that the federal government has in terms of enforcement of the Controlled Substances Act (CSA). The memo gives some guidance to states like Colorado and Washington that have adopted laws that purport to legalize marijuana. The memo states that if the states that adopt legalization of marijuana statutes have strict and robust rules for enforcement, the federal government would steer away from vigorous enforcement of the CSA, but it doesn’t say that they wouldn’t enforce the CSA if there aren’t robust enforcement and strict rules. One of the issues many cities are concerned about is if they do adopt regulations of their own that allow any one of the three tiers of licensing and the city’s own rules aren’t strict and robust, would the cities or officials responsible for implementing them be subject to prosecution. He thinks the main focus of the federal government is going to be in reviewing how well the State of Washington does in the regulation and enforcement of I-502. He stressed that the federal government will be watching this closely. 

Chair Leifer reiterated that the reality is that marijuana is still a controlled substance under federal laws. City Attorney Weed concurred and stated it is very clear that under the CSA marijuana is classified as a Schedule 1 drug which “has a high potential for abuse and lack of any accepted medical use.” The possession, use, sale, and distribution of marijuana under federal law is a federal crime, and this has not changed even with the adoption of I-502. What the government has done by issuing its memo back in August, is acknowledge that the federal government can’t enforce the federal law against any and every person so they will defer to the states to do their thing. However, they listed 8 priorities which, if are not met by the states, the federal government will be more proactive in the enforcement of the federal law. There is also case law at both the US Supreme Court level and the state law level which suggests that the federal law preempts the state law, but it has not been decided with regard to Washington’s I-502. The law is still unsettled as to which law trumps which. 
Chair Leifer suggested that the federal decision to back away from this is somewhat of a political decision and is subject to change depending on the leadership. Knowing that these facilities could be confiscated under the drug laws, he asked what the likelihood is that these could all become suspect and subject to seizure. City Attorney Weed stated that it is a very good question and a very difficult one to answer. He stated that it would be naïve to think that the policies of the US Attorney’s Office couldn’t change if there was a change in leadership. 
Chair Leifer then asked for clarification about a paragraph on page 6 of 8 in the ordinance previously passed stating which parts of the marijuana plant are legal and which parts aren’t. City Attorney Weed said he thought that the definition came straight out of I-502. Lt. Thomas attempted to clarify this.
Commissioner Hoen said he heard that there is quite a large contingent of applicants who are prepared to file lawsuits against municipalities who are not following the rule the way they think they should. He asked if some of these claims might be consolidated or if they would be addressed individually. City Attorney Weed stated that cities and counties throughout the state are addressing this issue in a wide variety of ways. He reviewed some of those various ways. There has been a lot of press about groups that have threatened litigation. He expects that some cases having the same or similar issues will be consolidated as this moves ahead. He stated that the initial step in challenging a municipality’s ordinance will be the state court in the county in which the city is located or in federal court in the district of federal court that the city is located. Not every issue that is the same will be consolidated, but he expects that there will be some common themes. He expects that this will take some time for case law to be developed. In the meantime, there will be a number of different questions that will remain unanswered.
Commissioner Lebo asked whether the tax revenue will trickle down to local law enforcement so that they can do the extra work that is needed for these facilities. City Attorney Weed said his understanding is that it will go to the State of Washington and will not trickle down to the localities. This is one of the issues that the Association of Washington Cities raised with the Liquor Control Board and with the legislature. CAO Hirashima added that the only portion that would come to the City would be the regular sales tax. The rest would go to the State. 

Commissioner Richards asked if, since it is still illegal federally, there would be an issue with going through federal banks. City Attorney Weed was not sure, but noted that the question has been raised to the Liquor Control Board. There have been concerns raised about this. Chief Smith said that it is still an issue. Because of the fact that this is a cash business, there is a tie to money laundering and organized crime that’s associated with it. 

Commissioner Andes referred to the earlier statement that more people die from alcohol than they do from marijuana, and stated that is based on the fact that alcoholism and alcohol can kill by itself. However, he asserted that if you add up all the people that have been killed because of a burglary or other crime associated with marijuana it would outweigh those who die from alcohol.  

Chair Leifer noted that the Council has asked the Commission to come up with a recommendation for the City Council. He called attention to the six alternatives presented by the I-502 Committee as options, but noted that the Planning Commission was free to come up another alternative as well. 
Commissioner Richards said he was on the I-502 Committee and had recommended allowing retail stores with specific hours. However, after hearing the comments tonight, he was in support of Alternative 2 to continue the moratorium for at least a year to see how other cities handle this. 
Commissioner Smith concurred that continuing the moratorium would give the City more time to sort it out.

Commissioner Lebo thanked everyone for showing up and for sharing their thoughts. He said he is grateful for our community and wants to keep it safe for our children and youth to live. He doesn’t want people to think they can come to Marysville to buy or sell drugs. He stated that he would recommend Alternative 1. 

Commissioner Andes spoke in support of Alternative 1. 

Commissioner Hoen said there are still way too many unanswered questions for a permanent decision. He doesn’t think the illegal marijuana trade will go away. He thinks kids will continue to get it the same way they get it now although they may start thinking it’s not as bad a thing with adults saying that it is okay. He spoke in support of continuing the moratorium even though he doesn’t personally like moratoriums. 

Commissioner Richards asked if a prohibition could be lifted at some point if the City decides to do that. City Attorney Weed stated that any ordinance can be changed if desired by the City Council.

Chair Leifer noted that he has great respect for voters and their wishes, but his personal feeling is that this is a gateway drug. He is not in favor of production, processing or selling of it. The fact that the federal law clearly states that this is not legal is also a big issue at this time. He noted that it is generally accepted that federal law trumps state law. Based on all of this he stated that he is opposed to all aspects of it. He added that he had considered supporting continuance of a moratorium, but this just appears to delay the inevitable. He spoke in support of Alternative 1 – Prohibition. 
Commissioner Richards stated that he had moved his recommendation to Alternative 1. 

There was disruption by some audience members who were upset because more than 50% of the voters want this in Marysville. They indicated that the Planning Commission was obligated to honor those wishes above their personal beliefs.
City Attorney Weed commented that the Public Comment portion of the meeting was closed so it wasn’t appropriate to have dialog with the public at this time. 

Commissioner Andes explained for the benefit of the public that the Planning Commission would be making a recommendation to the City Council, but that the Council would be making its own decision. He invited everyone to come back to speak at the Council meeting when they address this topic.
Motion made by Commissioner Lebo, seconded by Commissioner Richards, to recommend Alternative 1 to the City Council, which is a prohibition on marijuana retail, producers, and processors in Marysville. Motion passed unanimously (6-0).
NEXT MEETING:

January 28, 2014 

Chris Holland stated that the next meeting would be on potential changes to the floodplain ordinance which were necessary in order to be in compliance. Additionally, the State is continuing to look at amendments to the SEPA Ordinance which would allow for certain exemptions. Staff will update the Planning Commission on that, but the final recommendation from the State will not be coming down until sometime in February. 

ADJOURNMENT

Motion made by Commissioner Lebo, seconded by Commissioner Richards, to adjourn the meeting at 8:38 p.m. Motion passed unanimously.

_____________________________________

Laurie Hugdahl, Recording Secretary

Marysville City Council



Meeting Minutes

Page 1 of 9
1/14/14 Planning Commission Meeting Minutes

Page 1 of 9

